
 
 

REGULAR MEETING 
BOARD OF ADJUSTMENT 

EILEEN DONDERO FOLEY COUNCIL CHAMBERS 
MUNICIPAL COMPLEX, 1 JUNKINS AVENUE 

PORTSMOUTH, NEW HAMPSHIRE 
 

 
7:00 P.M.                                                        October 20, 2026 
                                                                 

AGENDA 
 

Members of the public also have the option to join this meeting over Zoom; a unique meeting ID 
and password will be provided once you register. To register, click on the link below or copy and 
paste this into your web browser: 
 
https://us06web.zoom.us/webinar/register/WN_F_Owmtg_Te-q2MOYBu1I3A 
 

 

I. APPROVAL OF MINUTES 

A.  Approval of the September 15, 2026 meeting minutes. 
 

II. OLD BUSINESS 

A. WITHDRAWN The request of Hope for Tomorrow Foundation (Owner), for property 
located at 315 Banfield Road whereas relief is needed to construct an addition to the 
existing school on the property, which requires the following: 1) Variance from Section 
10.334 to allow the existing primary and secondary school use (Use #3.21) to be extended 
to another part of the remainder of the land. Said property is located on Assessor Map 266 
Lot 5 and lies within the Industrial (I) District. (LU-26-41) WITHDRAWN 

B. The request of Ann Marie Wiley Revocable Trust (Owner), for property located at 64 
Woodworth Avenue whereas relief is needed to construct a side addition and front porch 
to the existing structure which requires the following: 1) Variance from Section 10.521 to 
allow a) 8.5 foot left yard where 10 feet are required, b) 2.5 foot front yard where 30 feet 
are required, and c) 26% building coverage where 20% is the maximum. Said property is 
located on Assessor Map 243 Lot 42 and lies within the Single Residence B (SRB) District. 
(LU-26-102) 

PLEASE NOTE:  DUE TO THE LARGE VOLUME OF REQUESTS FOR OCTOBER, 
ITEMS (III. F.  THROUGH M.) WILL BE HEARD AT THE  

OCTOBER 27, 2026 ZONING BOARD OF ADJUSTMENT MEETING. 
 

https://us06web.zoom.us/webinar/register/WN_F_Owmtg_Te-q2MOYBu1I3A
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C. POSTPONED The request of Christopher H. Daniell (Owner), for property located at 50 
Whidden Street whereas relief is needed to construct a rear addition and cantilevered deck 
which requires the following: 1) Variance from Section 10.521 to allow a 9.5 foot rear yard 
where 25 feet are required. Said property is located on Assessor Map 102 Lot 66 and lies 
within the General Residence B (GRB) and Historic Districts. POSTPONED (LU-26-15) 

D. 84 Pleasant Street and 266, 270, 278 State Street – Extension Request (LU-24-195) 

 

E. The request of Ben and Andrea St. Jean, Braden and Robyn Ferrari, Bob and Laura 
Gunning, Mike and Zoe Daboul, Tim and Kim Sullivan, and Jamie and Amy Baker 
(Appellants), for appeal of the administrative decision of a zoning determination pertaining 
to the side and rear lot lines of the property for a proposed subdivision located at 58 
Humphrey’s Court. The Board will be considering the remand from the court on the issue 
of the property’s rear lot line. Said property is located on Assessor Map 101 Lot 47 and lies 
within the General Residence B (GRB) and Historic Districts. (LU-25-165) 

 

III.  NEW BUSINESS 

A. The request of Islington Properties LLC (Owner), for property located at 369 Islington 
Street, Unit A whereas relief is needed to convert a commercial unit to a residential unit 
which requires the following: 1) Variance from Section 10.5A41.10A to allow 918 square 
feet of lot area per dwelling unit where 3,000 square feet are required. Said property is 
located on Assessor Map 144 Lot 22-1 and lies within Character District 4-L2 (CD4-L2) 
and the Historic District. (LU-26-111) 

B. The request of 100 C Albany ST LLC (Owner), for property located at 100 Albany 
Street, Unit C whereas relief is needed to establish a dog grooming operation which 
requires the following: 1) Special Exception from Section 10.521 Use #7.30 to allow a pet 
grooming service in a zone where it is allowed by special exception. Said property is 
located on Assessor Map 146 Lot 24-3 and lies within Character District 4-L2 (CD4-L2). 
(LU-26-117) 

C. The request of Clever Beaumont Revocable Trust (Owner), for property located at 30 
Salem Street whereas relief is needed to remove the existing 5-foot fence and replace with 
a new 5-foot fence which requires the following: 1) Variance from Section 10.515.13 to 
allow a 5-foot fence in the front yard area. Said property is located on Assessor Map 144 
Lot 35 and lies within the General Residence C (GRC) District. (LU-26-118) 

D. The request of Path Lab Inc C/O Labcorp (Owner), and Lilia Madden, PLLC 
(Applicant), for property located at 230 Lafayette Road, Unit 11D whereas relief is 
needed to allow a medical office which requires the following: 1) Variance from Section 
10.440 Use #6.20 to allow a medical office where the use is not allowed. Said property is 
located on Assessor Map 151 Lot 6-D11 and lies within the General Residence A (GRA) 
District. (LU-26-121) 
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E. The request of Colbea Enterprises LLC (Owner), for property located at 1980 
Woodbury Avenue whereas relief is needed for signage which requires the following: 1) 
Variance from Section 10.1251.10 to allow for aggregate sign area greater than the 
maximum of 1.5’ per linear foot of the building frontage establishment; and 2) Variance 
from Section 10.1252.40 to allow illumination of lightbars as canopy sign background 
distinguished only by color stripes. Said property is located on Assessor Map 239 Lot 11 
and lies within the Gateway Corridor (G1) District. (LU-25-163) 

 

THE FOLLOWING ITEMS WILL BE HEARD ON TUESDAY, OCTOBER 27, 2026 
 

F. The request of Emilyn Anne and Eben Kennedy (Owners), for property located at 1490 
Islington Street whereas relief is needed for construction of an addition and renovation of 
a single-family residence with an accessory dwelling unit to a two-family residence, which 
requires the following: 1) Variance from Section 10.440 to allow a two-family dwelling in 
the SRB District. Said property is located on Assessor Map 233 Lot 108 and lies within the 
Single Residence B (SRB) District. (LU-26-126) 

G. The request of Nathan Alger (Owner), for property located at 104 Thornton Street 
whereas relief is needed to demolish an existing carport and deck and construct an addition; 
and to permit after-the-fact installation of a fence, which requires the following: 1) 
Variance from Section 10.321 to allow a nonconforming building or structure to be 
extended, reconstructed or enlarged without conforming to the requirements of the 
Ordinance; 2) Variance from Section 10.521 to a) allow a 4' rear yard setback where 20' is 
required, b) allow a 6’ secondary front yard setback where 15’ is required, c) to allow 
44.5% building coverage where 25% is allowed; and 3) Variance from Section 10.515.13 to 
allow a fence exceeding 4' in height with a 0' front yard setback where 15' is required. Said 
property is located on Assessor Map 160 Lot 11 and lies within the General Residence A 
(GRA) District. (LU-26-120) 

H. The request of Schofield-Kanner Revocable Trust (Owners), and Cain Investments, 
LLC (Applicant), for property located at 0 Woodworth Avenue whereas relief is needed 
to construct a new single-family residence on a vacant lot, which requires the following: 1) 
Variance from Section 10.521 to allow a) lot area of 3,440 SF where 15,000 SF is required, 
b) lot area per dwelling unit of 3,440 SF where 15,000 SF is required, c) 40 feet of 
contiguous street frontage where 100 feet is required, d) lot depth of 86 feet where 100 feet 
is required, e) a front yard setback of 17 feet where 30 feet is required, f) a rear yard 
setback of 10 feet where 30 feet is required, and g) a building coverage of 35% where 20% 
is allowed. Said property is located on Assessor Map 232 Lot 73 and lies within the Single 
Residence B (SRB) District. (LU-26-125) 

I. The request of Peters Family Trust (Owner), for property located at 54 Lincoln Avenue 
whereas relief is needed to construct a second-floor accessory dwelling unit over an 
existing detached garage, which requires the following: 1) Variance from Section 10.521 to 
allow a) a rear yard setback of 10 feet where 20 feet is required; and b) building coverage 
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of 29% where 25% is allowed. Said property is located on Assessor Map 111 Lot 21 and 
lies within the General Residence A (GRA) District. (LU-26-124) 

J. The request of Michael and Stephanie Febonio (Owners), for property located at 9 
Sheafe Street whereas relief is needed to construct an 8-foot fence which requires the 
following: 1) Variance from Section 10.515.13 to allow an 8-foot fence in the secondary 
front yard. Said property is located on Assessor Map 107 Lot 13 and lies within Character 
District 4 (CD4) and the Historic District. (LU-26-123) 

K. The request of 325 Corporate Drive II LLC C/O The Kane Company (Owners), for 
property located at 325 Corporate Drive whereas relief is needed to install two wall signs 
and monument signage, which requires the following: 1) Variance from Section 306.01(d) 
of the Pease Development Ordinance to allow signs to exceed the maximum aggregate area 
of two (2) square feet of sign area for each linear foot of street frontage up to a maximum 
of 200 square feet. Said property is located on Assessor Map 318 Lot 2 and lies within the 
Airport Business Commercial (ABC) District. (LU-26-122) 

L. The request of Rocket Too Trust (Owner), for property located at 10 Merrimac Street 
whereas relief is needed to reconstruct a porte-cochere which requires the following: 1) 
Variance from Section 10.521 to allow a) a rear yard setback of 10 feet where 20 feet is 
required; and b) building coverage of 26% where 25% is allowed. Said property is located 
on Assessor Map 129 Lot 17 and lies within the General Residence A (GRA) District. (LU-
26-128) 

 

IV.  ADJOURNMENT 
 

 

Scan to sign up for our new E-Alert System and choose 
how you'd like to receive meeting notifications: email, 
text, or both! 

 

 



MINUTES of the 
BOARD OF ADJUSTMENT MEETING 

EILEEN DONDERO FOLEY COUNCIL CHAMBERS 
MUNICIPAL COMPLEX, 1 JUNKINS AVENUE 

PORTSMOUTH, NEW HAMPSHIRE 
 
7:00 P.M.                September 15, 2026                                                                                                                                  
 
MEMBERS PRESENT: Beth Margeson, Chair; Jeffrey Mattson, Vice Chair; David Rheaume; 

Thomas Rossi; Thomas Nies; Robert Sullivan; Mike Lucas, Alternate 
 
MEMBERS EXCUSED: None. 
 
ALSO PRESENT: Stefanie Casella, Planning Department  
                                                                                             
 
Chair Margeson called the meeting to order at 7:00 p.m.  

Mr. Rossi moved to suspend the rules in order to address the postponements, seconded by Mr. Nies. 
The motion passed unanimously, 7-0. 

Chair Margeson stated that Old Business Petition A, 315 Banfield Road, was postponed to the 
October 20th meeting. 

Chair Margeson read Old Business Petition B, 64 Woodworth Avenue, into the record. 

Mr. Nies moved to postpone the petition to the October 20th meeting, seconded by Mr. Rheaume. 
The motion passed with all in favor, 7-0. 

Chair Margeson recused herself and Vice Chair Mattson was Acting Chair. He read Petition III 
New Business A, 50 Whidden Street, into the record.  

Mr. Rheaume moved to postpone the petition to the October 20th meeting, seconded by Mr. Nies. 

Mr. Rheaume said the postponement was requested due to significant information that was provided 
the day before regarding the application and that one or more abutters also had concerns about the 
petition, and he thought the Board should have time to consider that information more thoroughly. 
He said the applicant’s representative also requested more time to consider the information.  

The motion passed with all in favor, 6-0, with Chair Margeson recused.  
 

I.   APPROVAL OF MINUTES [Timestamp 8:58] 
 

A. Approval of the August 18, 2026 meeting minutes.  
 

Mr. Rheaume moved to approve the August 18 minutes with corrections. Mr. Nies seconded. 



Minutes of the Board of Adjustment Meeting September 15, 2026 Page 2                               
 

Mr. Rheaume said that the sentence in the second paragraph on page 4 should have the word 
“being” added. The sentence now reads: “Mr. Rheaume asked if there was anything in writing 
relating to the City regarding the street being a paper one.” 
 
Mr. Rheaume said the Chair’s restated final motion at the end of page 7 was misplaced and should 
be stated at the top of page 6, replacing the amended motion. It now reads: “The amended motion 
was as follows: Mr. Sullivan moved to postpone the public hearing and request to the September 15th 
meeting so that the applicant can provide information on how and when driveway access will be 
provided to lot 233-135 and information on adopting the portion of Joffre Avenue to add square footage 
to the applicant’s lot. Mr. Rheaume seconded the motion.” 
 
Mr. Nies said the word “length” in a sentence in the last paragraph on page 10 should be “lengthy”. 
The sentence now reads: “He said he found it difficult to reconcile allowing an animated sign just 
because it was an upgrade, given the lengthy prior discussion and decision by the Planning Board 
several years before.”     

 
The motion passed with all in favor, 6-0, with Mr. Rossi abstaining.  

 
B. Approval of the August 25, 2026 meeting minutes. [Timestamp 11:58] 

 
Mr. Rheaume moved to approve the August 25 minutes with corrections. Vice Chair Mattson 
seconded. 

Mr. Rheaume said the top sentence on page 4 should read as follows: “He said none of the 
properties along West Road had all their parking behind them and not many properties complied 
with the parking being set back 50 feet as required.” Further down on page 4, he said the sentence 
about the applicant’s proposed uses being allowed by special exception should read as follows: “He 
said some of the applicant’s proposed uses would be allowed by special exception and that outdoor 
dining was a permitted accessory use in the G1 and G2 Districts.”  

On page 5, second paragraph, the sentence “ He said that Vice-Chair Mattson thought there was 
nothing de minimis about the requests, but Mr. Rheaume thought they were justified” should read as 
follows: “He said that Vice-Chair Mattson thought there was something de minimis about the 
requests, but Mr. Rheaume thought they were substantial but justified.” Also on page 5, Mr. 
Rheaume said the sentence “He said what the applicant was asking for is a small portion of the 
property and said the physical constraints of the property would prevent further expansion” should 
be clarified and should read as follows: “He said what the applicant was asking for is outdoor dining 
on a small portion of the property and said the physical constraints of the property would prevent 
further expansion.” The change was further discussed by Vice Chair Mattson. He agreed with Mr. 
Rheaume’s change but noted that his earlier reference to de minimis really referred to the impact of 
the surrounding industrial uses as opposed to the requests themselves. 
 
Mr. Nies said on page 2, the sentence “He said a place of assembly is allowed to have 
entertainment, comedy, or music but is not listed in the ordinance as an accessory use for a 
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restaurant” should read as follows: “He said a place of assembly is allowed to have entertainment, 
comedy, or music but they are not listed in the ordinance as an accessory use for a restaurant.” 

The motion passed with all in favor, 6-0, with Mr. Lucas abstaining. 

 
II.   OLD BUSINESS 

A. POSTPONE The request of Hope for Tomorrow Foundation (Owner), for property 
located at 315 Banfield Road whereas relief is needed to construct an addition to the 
existing school on the property, which requires the following: 1) Variance from Section 
10.334 to allow the existing primary and secondary school use (Use #3.21) to be extended 
to another part of the remainder of the land. Said property is located on Assessor Map 266 
Lot 5 and lies within the Industrial (I) District. POSTPONE (LU-26-41)  

 
The petition was postponed to the October 20th meeting. 
 

B. REQUEST TO POSTPONE The request of Ann Marie Wiley Revocable Trust 
(Owner), for property located at 64 Woodworth Avenue whereas relief is needed to 
construct an addition to the existing structure which requires the following: 1) Variance 
from Section 10.521 to allow a) 8.5 foot left yard where 10 feet are required, and b) 26% 
building coverage where 20% is the maximum. Said property is located on Assessor Map 
243 Lot 42 and lies within the Single Residence B (SRB) District. REQUEST TO 
POSTPONE (LU-26-102) 

 
DECISION OF THE BOARD 
 
The petition was postponed to the October 20th meeting. 
 

C. The request of Michael J Ferrelli (Owner), for property located at 0 Joffre Avenue and 
18 Barberry Lane whereas relief is needed to construct a single-family home on a vacant 
lot which requires the following: 1) Variance from Section 10.521 to a) allow for 0 feet of 
street frontage where 100 feet is required; b) allow for 12,185 square feet of lot area where 
15,000 square feet is required; c) allow for 12,185 square feet of lot area per dwelling 
where 15,000 square feet is required; and 2) Variance from Section 10.1114.31 to allow for 
two driveways on a single lot where one is permitted. Said properties are located on 
Assessor Map 233, Lot 135 and Lot 131 and lie within the Single Residence B (SRB) 
District. (LU-26-92) 

 
SPEAKING TO THE PETITION [Timestamp 20:02] 

 
Attorney Derek Durbin was present on behalf of the owner Michael Ferrelli. He explained that his 
colleagues presented the application on August 18 but there was confusion expressed by the Board 
on the paper street and how legal access could be appropriately provided for the rear lot in the 
future, so the Board voted to postpone the hearing so that the applicant could provide more 
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information on how and when driveway access would be provided to Lot 233-135 and information 
on adopting the portion of Joffre Avenue to add square footage to the applicant’s lot. He said he met 
with City Deputy Attorney Trevor McCourt and City Staff to discuss the Board’s request for 
information. He said a question arose about how the Board verified that the city has no interest in 
the paper street. Related to legal access, he said he proposed in a letter submitted to the Board what 
he believed was a reasonable solution to any concerns that the relief for the rear lot could be granted 
by the Board but there could be a future question of access. He said he proposed two conditions for 
the Board’s approval: 1) that an agreement, deed, covenant, or other written instrument of similar 
effect shall be approved by the city’s Legal Department and recorded with the Registry of Deeds 
reserving the driveway access easement across the lot; and 2) the exact location and configuration 
of the driveway across that lot may be modified by the Department of Public Works. He said 
Attorney McCourt had asked to insert “or the Fire Department”  prior to issuance of the driveway 
permit and that the applicant agreed to add it. Attorney Durbin said that was how they proposed to 
address the first item, a request for information to the Board. Relating to the second issue regarding 
the paper street on Joffre Avenue, he said the Board should have correspondence from the city that 
should resolve questions about the status of the paper street, and the city had not asserted any legal 
interest in the paper street. He said his letter also pointed out case law surrounding the issue. He 
said where there is not any specific grant, dedication, or acceptance of a streetway like this or it 
cannot be proven that the city has accepted it, the ownership resides to the center line of the 
abutting property owner’s lot. He said his client does own to the center line of the paper street and 
that the land area was his. He said they applied in the manner they did, excluding that portion of the 
paper street, just out of an abundance of caution, but it did not take away from the fact that the lot is 
a 14,152-sf lot, so any future efforts to seek a release deed from the city would be merely for the 
purpose of clarifying title record of that land in the future. He said his client wanted to do that but 
had not done so yet and that he was not seeking any other dimensional relief that is not associated 
with the existing lot itself. He noted that the criteria was addressed at the prior meeting. 
 
[Timestamp 26:25] Mr. Sullivan said that, regarding the access to the lot, the Board’s concern was 
that upon granting the variances, one could acquire a building permit to build a house on that lot 
and yet there would still be at that time no access to the lot for the owner of the house. He asked if it 
would be acceptable to add the phrase “prior to the issuance of a building permit on this lot” to the 
end of that condition. Attorney Durbin agreed. Mr. Rheaume said some of the feedback that the 
Board preliminarily got from the Fire Department was that the proposed driveway should be 20 
feet, recognizing that the current end of Barberry Lane is 16 feet. He said there was a steep turn 
getting into the driveway, so the concern was to be able to get fire apparatus up there. He asked 
Attorney Durbin to clarify that the current plan showed it as being a 20-ft wide driveway access. 
Attorney Durbin said the driveway was proposed to be 16 feet in width, but the scope of the 
easement area itself took grading into account, so the driveway with the paved portion would be 16 
feet wide, with the easement being 20 feet. Mr. Rheaume said the new information provided by the 
applicant stated that the applicant not only has the right to access this lot but also has reasonable 
development expectations and is not seeking any dimensional relief distinct from the existing 
conditions of the lot. Mr. Rheaume said there was zero feet of frontage on any street with this lot 
and it was also undersized. He said Attorney Durbin made a compelling argument that it was just 
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under 1,500 sf. He asked about that statement in context of the zero feet of frontage where 100 feet 
is required. Attorney Durbin said it is a lot that was created by record with the presumption that 
there would be a street constructed across Joffre Avenue. He said that was never accomplished, but 
it did not take away from the fact that the lot of record was created. He said whether the city 
constructed the street or not was never within any of the surrounding landowners’ control. He said it 
could be looked at as extreme relief for a zero-ft frontage but there is precedence throughout the 
city for that as well of for other paper streets, and it gets into questions of lot densities, which is one 
of the purposes behind frontage requirements. He said the other purpose is to provide sufficient 
access, which in this case is being accomplished through the driveway easement across the front lot. 
He said the other alternative was for the owner to assert his right in an easement by necessity, but 
the owner did not want to upset his neighbors. He said he believed that, regarding the frontage 
requirements, the spirit and intent were accomplished. 
 
[Timestamp 32:25] Mr. Rheaume moved to suspend the rules and re-open the public hearing for the 
Board’s continuation of discussion on this matter, seconded by Mr. Nies. The motion passed with 
all in favor, 7-0. 

 
Chair Margeson opened the public hearing. 
 
SPEAKING TO, FOR, OR AGAINST THE PETITION 
 
No one spoke. Chair Margeson closed the public hearing. 
 
DECISION OF THE BOARD [Timestamp 33:38]  
 
Mr. Nies moved to grant the variances as requested and advertised, subject to two conditions:  

 
1) An agreement, deed, covenant, or other written instrument of similar effect shall be approved 

by the city’s Legal Department and recorded with the Registry of Deeds reserving a driveway 
access agreement across tax map 233 lot 131 to tax map 233 lot 135 prior to the issuance of a 
building permit for this lot; and  

2) The exact location and configuration of the driveway across tax map 233 lot 131 to tax map 
233 lot 135 may be modified by the Department of Public Works or the Fire Department prior 
to issuance of a driveway permit.   

 
Mr. Sullivan seconded and had nothing to add. 
 
Mr. Nies said the lot is one that was on a street that was never adopted or accepted by the city and 
the city has no interest in it, so as a result, it has no street access. He said granting the variances 
would not be contrary to the public interest and would observe the spirit of the ordinance. He said 
there was no evidence that it will affect the health, safety or welfare of the neighborhood, have any 
negative effect on light and air, or alter the essential characteristics of the neighborhood. He said the 
proposed lot is undersized and that it remains to be seen exactly how much undersized it is for the 
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neighborhood, but there was a utility access on one side, so it would have no effect on anyone on 
that side. He said the lot has a paper street in front of it that may turn out to be properties owned by 
the owner but it does not have any effect on that side either. He said lot size was designed to 
prevent overcrowding, which would not happen in this case. He said the restriction on driveways, as 
pointed out, was that the requirement for street frontage is to help reduce and control lot density. He 
said that was not really an issue in this case, and there was no access to it. He said the restriction on 
the number of driveways also facilitates traffic flow and the streetscape. Due to where the two 
driveways will turn out to be, he said it is not an issue because Barberry Lane is there. He said 
granting the variance would do substantial justice, noting that he did not see any possible benefit to 
the public by denial, and there would be a significant loss to the applicant because he would not be 
able to develop his lot. He said granting the variances will not diminish the value of surrounding 
properties, noting that no evidence was present that it would. Relating to the hardship criteria, he 
said there are a few special conditions to the lot including that it was created prior to the adoption of 
the zoning ordinance, so it is an existing nonconforming lot with respect to size. He said the 
problem with street frontage is that the street that was planned was never accepted by the city and 
has never been built, and the city has no interest in it, so that leaves no access to the lot. He noted 
that the lot also abutted a utility right-of-way on one side. He said, given these special conditions 
that distinguish the property from other properties in the area, and owing to these conditions, there 
is no fair and substantial relationship between the purpose of the ordinance and its specific 
application to the property. Mr. Sullivan concurred and had nothing to add.  
 
Mr. Rheaume said he still had a lot of reservations about the application. He said there was more to 
the 50-ft of frontage than just determining the streetscape. He said he did not think that the 
ordinance said anything about having zero feet and yet still considered something a buildable lot. 
He said in this case, there was a way out that would provide some street frontage and would be 
more honest in the sense that the easement going across the front lot really occupies a good portion 
of it. He said about 20 percent of the front lot is now burdened by a driveway that the owner is 
paying taxes on but will never get any benefit from because it is there to act as a substitute street 
and support the building of a structure on the lot behind it. He said a lot revision would provide two 
15,000-sf lots with the added square footage allowed by the fact that the paper street does exist and 
there is additional square footage that would eliminate one of the two things the Board was 
providing some relief for. He said the other thing that would no longer be as significant would be 
the ability to have some level of frontage on a city street. He said he would support the motion, 
however, because he thought there was enough uniqueness. Mr. Rossi said he would not support the 
motion. He said the requested degree of relief on lot size is no longer justified now that the city has 
acknowledged that they have no ownership of what would have been the street that is a paper street 
and it is now part of the lot. He said he did not think the hardship was there to justify the specific 
degree of relief being requested for lot size. 
 
The motion passed by a vote of 5-2, with Mr. Rossi and Chair Margeson voting in opposition. 
 

D. The request of Kathleen B. and Kent A. Logan, Susan E. Lassen, Scott A. Lupkas, and 
Guy D. and Elizabeth R. Spiers (Appellants), for appeal of decision of administrative 
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officials to classify the art studio attached to the side of the third dwelling unit as an R2 
non-transient sleeping unit for property located at 28 Blossom Street. Said property is 
located on Assessor Map 111 Lot 40 and lies within the General Residence B (GRB) and 
Historic Districts. (LU-26-114) 

 
[Timestamp 45:11] Chair Margeson stated that the appeal was for an administrative code official 
and that the Board would review it as if they were the code official. She said the Chief Building 
Inspector Shante Wolph, Planning and Sustainability Director Peter Britz, and Deputy City 
Attorney Trevor McCourt were also present. 
 
SPEAKING TO THE PETITION [Timestamp 48:40] 

 
Attorney Robert Baker on behalf of the appellants was present. He stated that Chief Building 
Inspector Shanti Wolph issued a Notice of Determination declaring that the unit being used for 
sleeping and dwelling will be declared an R2 non-transient sleeping unit under the 2024 
International Building Code. He said since 2023, the property owners had their adult son 
Christopher sleeping in the studio. He noted that 28 Blossom Street was an improved lot with a 2-
family dwelling that received a variance in 1987 to authorize a third dwelling unit and convert a 
barn-like structure into an artist’s studio. He said the appellants believed that Mr. Wolph created an 
ad hoc use under the ordinance to create a new use that does not exist under the current version of 
the zoning ordinance. He said the way to amend the zoning ordinance would be to file a formal 
amendment to be approved by the Board or to petition the City Council for an article to make the 
same amendment. He asked the Board to reverse the Chief Building Inspector’s determination and 
to also determine that occupancy of the unit may not lawfully continue in its current form.  
 
[Timestamp 51:51] Chair Margeson said the memo that the Board received identified a dwelling vs. 
a sleeping unit and that a dwelling unit includes a kitchen, cooking facilities, and so on. She said the 
unit in question did not have that, and she asked why Attorney Baker still thought that converted it 
into a dwelling. Attorney Baker said a dwelling unit is designed to house someone on a more 
permanent basis, and it seemed that because Christopher had slept in the studio since 2023, the unit 
did not quite match under the zoning ordinance what a dwelling unit consists of and the purpose of 
it, so in order to accommodate the conditions that would be necessary to issue a Certificate of 
Occupancy, Mr. Wolph reclassified it as a sleeping unit. Attorney Baker said they also believed that 
having an Accessory Dwelling Unit (ADU) is not permissible in this case because the owners do 
not live in the building and there has not been a special permit application applied for. 
 
Mr. Rheaume asked Attorney Baker to elaborate more on Section I, the Statement of Standing, and 
the impacts made by Mr. Wolph’s decision on the neighborhood character, on-street parking, 
density, and life safety in the General Residence B district. Attorney Baker asked that the Board just 
focus on the argument that it is an impermissible ad hoc creation of a permitted zoning use in the 
zoning ordinance and that he wanted to avoid issues that did not have to do with zoning regulations. 
Mr. Rossi said it was an interesting case because in essence, what the appellants were asserting is 
that there is an approved use of that space as an art studio. He said there are many other potential 
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uses that are not specifically mentioned in the zoning ordinance and that this use of the studio is 
perhaps one of those uses where someone sleeps in the studio. He said it seemed that, based on this 
assertion, there is a tacit assumption that once a use is permitted, in this case the use being an art 
studio, all other uses that are not specifically mentioned in the ordinance would be prohibited. He 
said he had a hard time seeing how it was a fair application of the zoning ordinance. Attorney Baker 
said sleeping and inhabiting a space is unique to the public’s safety as well as the health and safety 
aspects of the zoning ordinance, so sleeping and inhabiting a space can and should get special 
consideration apart from other uses that might be permitted. Chair Margeson asked how making the 
studio into a non-transient sleeping unit made it a dwelling as defined in the zoning ordinance. 
Attorney Baker said a dwelling should be a situation where someone is using the accommodation 
for things like sleeping, cooking, and showering, but if there are not certain amenities provided in 
the dwelling unit, then it becomes an issue of public safety, and a Certificate of Occupancy could 
not be issued for that. He said the term ‘sleeping unit’ in a unique carve-out for something that does 
not exist under the zoning ordinance, which he further explained. 
 
Mr. Nies referred to Section 10.434.40 that stated that if a use is not specified in the ordinance, it is 
prohibited. He said he would perhaps support Attorney Baker’s argument that allowing someone to 
sleep in an art studio is prohibited. He said Section 10.811.50 stated that other accessory uses and 
access structures may be permitted if the code official determines that such uses and structures are 
customarily associated with and subordinate to a principal permitted use. He asked Attorney Baker 
how he proposed that the two be reconciled in relation to his comment because it seemed that the 
issue was a code official making a determination  that the access use may be permitted because it is 
customarily associated with or subordinate to a principal use. Attorney Baker said the accessory use 
in this case could heavily imply that it is an accessory dwelling unit, which would be permitted if 
the owners lived in the unit, but they do not, so that use would not be permitted. 
 
[Timestamp 1:04:13] Shanti Wolph (via Zoom) stated that this is a pre-existing residential multi-use 
space being used as an art studio or an overflow space. He said there was a complaint asserting that 
someone was living there, so he had to follow up on it because the previous use was never 
described as a dwelling unit. He said he went to the property on July 29 and saw that there were no 
smoke detectors and that the insulation was not covered, and there was no dresser, no bed, no 
closet, and no means of cooking. He said he wanted to ensure that the space was safe for whoever 
was using it. He said he returned on August 13 to make sure the issues were corrected, and he was 
satisfied that someone could get out safely if there were issues. He said in the past that an accessory 
use to a primary dwelling was like a shed, but in this case the primary dwelling is on a different 
parcel of land. He said the studio was not a commercial unit and not for rent and was being used by 
the family of the primary home. He said in his first letter, he classified it as an R2 non-transient 
sleeping unit because he wanted to find out how the use would be described from the building code 
perspective. He said his second letter was supplementary and got more into his wanting to ensure 
that he was not reclassifying the use but describing the use that he saw. He said in this case, the 
sleeping unit distinction is that the clarification is based on the specific use of the studio by the 
owner’s son and that the studio does not contain the necessary living facilities. He said it is a 
residential use and not something that would be allowed in new construction.  
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Mr. Rheaume asked what the genesis was for Mr. Wolph getting involved and if there was a 
building permit requested by the homeowner. Mr. Wolph said he was a code enforcement officer as 
well and it was alleged that someone was living there, which would be a violation of the zoning and 
the building code because it was never qualified as an independent dwelling unit. Mr. Rheaume 
asked why adding a shower was considered if no one was living in the unit. Mr. Wolph said it was 
the definition of the R2 non-transient sleeping unit as defined in the International Building Code. 
He said the shower was not critical because the owner’s son bathed in the primary house, but there 
used to be a shower in the unit at one time. Mr. Rheaume asked what the basis of adding the words 
“use limitation” was and for saying that the studio is approved only as an R2 non-transient sleeping 
unit and shall not be rented, lease, or otherwise used as an independent unit. Mr. Wolph said his job 
is not to change how the space is being used but only to describe it and make sure that whoever is 
staying there is safe. Mr. Rheaume asked how the letter was documented and filed so that it could 
be found again in the future. Mr. Wolph said the letter was in a hard file folder in the Planning 
Department and that it could also be electronically uploaded. He said it was kept in the same record-
keeping manner as the decision by the Board of Adjustment.  
 
[Timestamp 1:17:47] Planning and Sustainability Director Peter Britz reviewed the letter he sent to 
the Board and the statements made by Mr. Wolph. He said there were art supplies in the studio, so it 
was still being used as an art studio. He said there was no kitchen in the dwelling and no place for 
clothes, clothes washing, a bureau, and so on. He said the important thing was the lack of a kitchen, 
where one could cook their own food, so it would not rise to the level of a dwelling unit from a 
zoning standpoint. Mr. Rheaume asked what the involvement of the code enforcement officer was. 
Mr. Britz said Mr. Wolph was the code enforcement officer in this situation and that he or a 
Planning designee would the code enforcement officer in other situations. He said there was also a 
code enforcement officer in the Legal Department for zoning ordinance violations. Mr. Wolph said 
the Legal Department was fully aware of the case. 
 
Mr. Nies said there were three examples of dwelling units in the zoning ordinance that do not have 
kitchens in them, like independent living units in retirement buildings that have access to common 
facilities with kitchens. Mr. Britz said those units were co-living shared units, but in this case there 
was no kitchen. It was further discussed. Mr. Rossi asked if there was a change in use if an artist 
decided to sleep in a space approved as an art studio. Mr. Britz said it would not because it was part 
of the process that an artist might have.  
 
[Timestamp 1:23:53] The owner Hannah Burke said the studio was a small multi-use space that had 
been used in the same manner since the mid-1970s. She said it was originally meant as an art studio 
for her father but over the years it morphed in different ways and was used as needed for gatherings 
or for a family member who needed a space. She said her son had been there only intermittently and 
not for years and that it was not a permanent living situation for him. She said the studio was used 
as needed for his support and safety and that he ate and bathed at their house that was located 
seconds away around the corner. She said there were two apartments in the main house and a 
carriage house between the barn, which was a third rental unit. She said the art studio was in the 
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barn and that all the units were attached by external connections. She said the studio was still being 
used by her husband as an art studio.  
 
Chair Margeson opened the public hearing. 

 
SPEAKING TO, FOR, OR AGAINST THE PETITION [Timestamp 1:29:17]  

 
Peter Carey said his house was about 50 yards from the back of the barn. He said it was not a 
dwelling unit under the code and it was not a use specifically allowed under the ordinance, so it had 
to be prohibited. He said Mr. Wolph bootstrapped the situation into an accessory use but tied it to a 
different property, which was not a precedent that should be established in Portsmouth.  
 
Kathleen Logan of 21 Blossom Street said she knew the space was always used as an art studio but 
never knew that it was an overflow space for visitors to sleep in. She said she and other neighbors 
asked the code official and the police why the city allowed the Burkes to put their son in that space 
and that she was always told that it was not a problem. She said she and the other abutters did not 
know if the space was safe for the neighborhood. 
 
No one else spoke, and Chair Margeson closed the public hearing. 
 
[Timestamp 1:39:43] Mr. Rheaume said the Board was looking at it as a code official, and he asked 
if he had the authority to be able to make this determination regarding calling it an R2 non-transient 
sleeping unit. He said the appellant made a good point that it is not something in the zoning 
ordinance, so it came down to basically creating a use in the zoning ordinance that just isn’t there, 
or trying to do something that our zoning ordinance should have but does not have. He said none of 
the Board’s deliberations had anything to do with whether the use had been proper or what is going 
on or the conditions of who might be where. He said it really was an academic exercise of the 
Portsmouth code official who looked at something, wrote a letter, and said they would consider it 
this “thing”, an R2 non-transient sleeping unit. He said it was derived out of the building code, 
which is separate from the zoning ordinance. He said he was more concerned with the conditions of 
approval that came out of what the code official did, which was basically saying that it needed a 
shower to satisfy hygiene requirements. He said that was sort of saying that changes had to be made 
to make it in compliance with the thing we are saying it is. He said his other concern was the term 
“use limitation”, which to him implied something more toward a zoning use rather than something 
related to a configuration and all the things looked for from the code official in terms of safety. He 
said now the Board was discussing what seemed like stipulations or something that would be in the 
ordinance, like it shall not be rented, leased, or otherwise used as an independent dwelling unit. He 
said that was where it started to cross over into something that really is the purview of the zoning 
ordinance and the Board rather than simply an interpretation of how to make it an established use 
safe for carrying out the recognized implications of that use. Mr. Rossi agreed that the zoning 
official overstepped in trying to define a new use that is not in the zoning ordinance and would 
require deliberation in a different body to get it there, but at the same time he said it could be true as 
saying that the zoning official did not err in stating that the unit was not a dwelling unit and 
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therefore was not in compliance with what was approved for the use of the structure. He said he was 
reluctant to go down the road of prohibiting something that is not specifically prohibited as a use. 
Mr. Nies said he was struggling with the idea that there is an accessory use that does not appear to 
be an accessory use for the property it is on. He said the art studio is located on a property but it not 
being used by any of the residents on that property as their art studio. He said accessory uses are 
supposed to be associated with the principal use of the property, and he was not sure that was the 
case in this situation. Vice Chair Mattson said the principal use of the property is residential, so an 
art studio being an accessory use to that is allowed, but he agreed that the art studio is not on the 
property that the owner uses as a primary residence. It was further discussed. Chair Margeson said 
the issue before the Board was whether or not the changes convert the space from an art studio into 
something else, and she thought that something else is a dwelling and does not fit the definition of 
dwelling in the zoning ordinance. Mr. Rheaume said the code enforcement official put a label on it, 
the R2 non-transient sleeping unit, which was the whole point of writing the letter, and it was 
limited to the things one could and could not do with it, like not renting it out. He said that act of 
labeling it was critical. Vice Chair Mattson said the art studio is not a dwelling because it has no 
kitchen or access to a kitchen on the property, and he said there was no actual proof that it was 
being used as a dwelling. He asked what point sleeping there supposedly made it a dwelling. He 
said the main thing was that nothing had changed. He said there was an attempt to make a change to 
correct a perceived wrongdoing, but if there was no wrongdoing in the first place, no change would 
be needed related to zoning. He said the unit was not being allowed to be rented and was not a new 
condition that stepped into zoning ordinance territory. He said there was nothing that does not allow 
someone to sleep there, and whether or not it has a shower will still not make it a dwelling unit. Mr. 
Nies said he struggled with the accessory use issue. It was further discussed. 
 
DECISION OF THE COMMISSION [Timestamp 1:57:01] 
 
Mr. Rossi moved to deny the appeal because the physical changes requested by the Code Official 
would not convert the space into something other than an art studio and there is nothing in those 
physical changes that is incompatible with the use of an art studio. Vice Chair Mattson seconded. 
 
Mr. Rossi referred to the first question as to whether the physical changes requested by the code 
official would convert the space into something other than the art studio. He said they do not 
because there is nothing in those physical changes that is incompatible with the approved use as an 
art studio, so there is no new use and no need to address the second question. Vice Chair Mattson 
concurred and had nothing to add.    
 
Mr. Rheaume said he would not support the motion. He said the code enforcement officer classified 
the unit as an R2 non-transient sleeping unit, which was different than the art use. He said it met the 
first criteria because something did change there. Vice Chair Mattson said it was not a change 
regarding the zoning ordinance but was a building code classification with suggested changes to 
meet that classification. 
 
The motion to deny passed by a vote of 5-2, with Mr. Rheaume and Mr. Nies voting in opposition. 
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III.   NEW BUSINESS 

A. REQUEST TO POSTPONE The request of Christopher H Daniell (Owner), for 
property located at 50 Whidden Street whereas relief is needed to construct a rear addition 
and cantilevered deck which requires the following: 1) Variance from Section 10.521 to 
allow a 9.5 foot rear yard where 25 feet are required. Said property is located on Assessor 
Map 102 Lot 66 and lies within the General Residence B (GRB) and Historic Districts. 
REQUEST TO POSTPONE (LU-26-15) 

 
DECISION OF THE BOARD 
 
The petition was postponed to the October 20th meeting. 
 
IV.   ADJOURNMENT 
 
The meeting adjourned at 9:00 p.m. 
 
Submitted, 
Joann Breault 
BOA Meeting Minutes Taker 
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September 15, 2026 Meeting 

II. OLD BUSINESS 
A. WITHDRAWN The request of Hope for Tomorrow Foundation (Owner), for 

property located at 315 Banfield Road whereas relief is needed to construct an 
addition to the existing school on the property, which requires the following: 1) 
Variance from Section 10.334 to allow the existing primary and secondary school 
use (Use #3.21) to be extended to another part of the remainder of the land. Said 
property is located on Assessor Map 266 Lot 5 and lies within the Industrial (I) 
District. (LU-26-41) WITHDRAWN 

Planning Department Comments 
Applicant has withdrawn the application. A memo from Deputy City Attorney McCourt has 
been included in the meeting packet. 



Trevor P. McCourt 
Deputy City Attorney 

 

 

CITY OF PORTSMOUTH 
Legal Department 
Municipal Complex 
1 Junkins Avenue 

Portsmouth, New Hampshire 03801 
tmccourt@portsmouthnh.gov 

(603) 610-7234 

 
 
Date: October 13, 2026 
 
To: Beth Margeson, Chair of the Zoning Board of Adjustment 
 
From: Trevor P. McCourt, Deputy City Attorney 
 
Re: 315 Banfield Road 
 Application of Hope for Tomorrow Foundation 
 LU-26-41 
 
 
This memorandum follows several months where the Board has voted to continue a request for a 
variance from the Hope for Tomorrow Foundation (the “Foundation”) for property located at 315 
Banfield Road (the “Property”). By way of this application, the Foundation sought to expand 
nonconforming use by adding a library to the existing school on the Property. However, due tot 
eh enactment of RSA 674:76 and the execution of a land use agreement between the Foundation 
and the City, this application is no longer necessary and need not be heard on the merits. The use 
of the property is exempt from the Zoning Ordinance under RSA 674:76, and the City and the 
Foundation have entered into an agreement reflecting that resolution. The application may 
therefore be rejected as moot. 
 

The Foundation operates Saint Patrick Academy, a Pre-K through Grade 8 Catholic 
school that occupies the entire property at 315 Banfield Road. It applied to the Board for a 
variance to expand the nonconforming use of the school. The Board continued that application 
pending resolution of the Foundation’s assertion that the use is exempt from zoning regulation 
under RSA 674:76. That assertion has now been resolved by agreement between the City and the 
Foundation. 
 

Effective July 1, 2022, RSA 674:76 provides that no zoning ordinance or site plan review 
regulation shall prohibit, regulate, or restrict the use of land or structures primarily used for 
religious purposes. The statute preserves only narrow, objective dimensional regulations. The 
statute postdates the nonconforming-use framework under which this application was originally 
filed. 
 

This new law provides prospective relief from the terms of the Zoning Ordinance, and the 
nonconforming-use limitations the application sought to escape are themselves creatures of the 
Ordinance and RSA 674:19. Because RSA 674:76 removes a primarily religious use from the 



 

 

reach of the Ordinance altogether, those use limitations do not constrain the property, and there 
is no restriction on the use for a variance to vary.  

 
The City and the Foundation have also entered into an agreement under which the City 

acknowledges the exemption for so long as the property remains in religious use, and the 
Foundation has agreed to construct traffic-calming and public-safety improvements and to 
submit plans to the City on an ongoing basis for public-safety review and recordkeeping. That 
agreement resolves the matter that prompted the continuance. 

 
Recommendation. Because the use of the property is exempt from the Zoning Ordinance 

under RSA 674:76, the requested variance is unnecessary, and the application is moot. No 
withdrawal has been filed. I therefore recommend that the Board deny the application without 
prejudice as moot and unnecessary, without reaching the merits of the variance criteria.  

 
Nothing in this resolution waives the objective dimensional standards the statute still 

allows, the City’s building, fire, life-safety, and other code authority, or the City’s position 
should the property ever cease to be used primarily for religious purposes. 
 
cc: Peter Britz, Director of Planning and Sustainability 
 Peter Stith, Assistant Planning Director 
 Stefanie Casella, Planner 



Derek R. Durbin, Esq.   
603.287.4764  

derek@durbinlawoffices.com  

 

Durbin Law Offices, P.L.L.C.    144 Washington Street, Portsmouth, NH 03801    www.durbinlawoffices.com 

 

 

BY:  VIEWPOINT & HAND DELIVERY 

 

       October 13, 2026  

City of Portsmouth 

Attn: Stefanie Casella, Planner 

Zoning Board of Adjustment 

1 Junkins Avenue 

Portsmouth, NH  03801 

 

RE:  Variance Application of Hope for Tomorrow Foundation, Inc. 

 315 Banfield Road, Tax Map 266, Lot 5 

 

Dear Stefanie, 

 

 An agreement has been reached between my client, Hope for Tomorrow Foundation, Inc., 

and the City, that no variance relief is needed for the proposed library addition at 315 Banfield 

Road.  As such, my Client is hereby withdrawing its pending variance application with the Zoning 

Board of Adjustment.  If you could please process the withdrawal and refund the $4,000.00 

application fee at your earliest convenience, that would be greatly appreciated.  The refund check 

may be sent directly to the school.  Please do not hesitate to reach out to me with any questions.   

 

 

Sincerely, 

 

 

 

 

       Derek R. Durbin, Esq. 
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September 15, 2026 Meeting 

II. OLD BUSINESS 
B. The request of Ann Marie Wiley Revocable Trust (Owner), for property located at 

64 Woodworth Avenue whereas relief is needed to construct a side addition and 
front porch to the existing structure which requires the following: 1) Variance from 
Section 10.521 to allow a) 8.5 foot left yard where 10 feet are required, b) 2.5 foot 
front yard where 30 feet are required, and c) 26% building coverage where 20% is 
the maximum. Said property is located on Assessor Map 243 Lot 42 and lies within 
the Single Residence B (SRB) District. (LU-26-102) 

Existing & Proposed Conditions 
 Existing   Proposed  Permitted / Required   
Land Use: Residential  Construct an addition 

to the existing 
structure 

Primarily Residential  

Lot area (sq. ft.): 5,541 5,541 15,000 min.  

Lot Area per Dwelling  
Unit (sq. ft.):  

5,541 5,541 15,000 min. 

Primary Front Yard (ft.): 10.9 Front Porch: 2.5 
Addition: 10.9 

7.5 (front yard 
average) 
30 (front yard) 

min.  

Secondary Front Yard (ft.): 12.5 12.5 10 min. 
Left Side Yard (ft.): 20.8 8.5 10 min.  
Rear Yard (ft.): 34.6 34.6 30 min.  
Building Coverage (%):  20.3 26 20 max.  
Open Space Coverage 
(%):  

69.4 62.8 40 min.  

Height (ft.): 20 20 35 max. 
Estimated Age of 
Structure:  

1932 Variance request(s) shown in red.   

Other Permits/Approvals Required 
• Building Permit 
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Neighborhood Context  

 
 

 

Aerial Map 

Zoning Map 
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Previous Board of Adjustment Actions 
No previous history found 

Planning Department Comments 
The applicant proposes to construct an addition to the left side of the existing home. 
Requested variances are left side and building coverage. 
 
October 20, 2026 Update: 
The applicant postponed from the September 2026 BOA meeting and has added additional 
relief for the front porch to the request. The application was readvertised to reflect this 
change. 

Variance Review Criteria 
This application must meet all five of the statutory tests for a variance (see Section 10.233 
of the Zoning Ordinance): 

1. Granting the variance would not be contrary to the public interest. 
2. Granting the variance would observe the spirit of the Ordinance. 
3. Granting the variance would do substantial justice. 
4. Granting the variance would not diminish the values of surrounding properties. 
5. The “unnecessary hardship” test: 

(a) The property has special conditions that distinguish it from other properties in the area. 
AND 
(b) Owing to these special conditions, a fair and substantial relationship does not exist 

between the general public purposes of the Ordinance provision and the specific 
application of that provision to the property; and the proposed use is a reasonable one. 
OR 
Owing to these special conditions, the property cannot be reasonably used in strict 
conformance with the Ordinance, and a variance is therefore necessary to enable a 
reasonable use of it. 
 

10.235 Certain Representations Deemed Conditions 
Representations made at public hearings or materials submitted to the Board by an 
applicant for a special exception or variance concerning features of proposed buildings, 
structures, parking or uses which are subject to regulations pursuant to Subsection 10.232 
or 10.233 shall be deemed conditions upon such special exception or variance. 
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II. OLD BUSINESS 

C. POSTPONED The request of Christopher H. Daniell (Owner), for property located at 
50 Whidden Street whereas relief is needed to construct a rear addition and 
cantilevered deck which requires the following: 1) Variance from Section 10.521 to 
allow a 9.5 foot rear yard where 25 feet are required. Said property is located on 
Assessor Map 102 Lot 66 and lies within the General Residence B (GRB) and 
Historic Districts. POSTPONED (LU-26-15) 

Planning Department Comments 
The applicant has postponed to the November 2026 meeting. 
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II. OLD BUSINESS 

D. 84 Pleasant Street and 266, 270, 278 State Street – Extension Request (LU-24-
195) 

Planning Department Comments 
The applicant is requesting an extension to the approvals granted by the Board on 
November 19, 2024 to merge the lots and construct a four-story mixed-use building which 
requires the following: 1) Variance from Section 10.5A41.10.C to allow a) 98% building 
coverage where 90% is maximum, b) 0% open space where 10% is minimum, and c) 53% 
shopfront façade glazing on Pleasant Street and 52% on State Street where 70% is the 
minimum required; 2) Variance from Section 10.5A21.B to allow a) 55 feet of building height 
where 47 feet is permitted with a penthouse, b) a fourth story addition at 50 feet in height to 
the Church street elevation where 3 full stories and a short fourth are allowed with 45 feet 
maximum height permitted; 3) Variance from Section 10.642 to allow 43% ground floor 
residential area where 20% is maximum. 
 
To review the original application and decision please visit the following link: 
https://www.portsmouthnh.gov/planportsmouth/events/zoning-board-adjustment-meeting-74 

 

https://www.portsmouthnh.gov/planportsmouth/events/zoning-board-adjustment-meeting-74
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II. OLD BUSINESS 

E. The request of Ben and Andrea St. Jean, Braden and Robyn Ferrari, Bob and 
Laura Gunning, Mike and Zoe Daboul, Tim and Kim Sullivan, and Jamie and 
Amy Baker (Appellants), for appeal of the administrative decision of a zoning 
determination pertaining to the side and rear lot lines of the property for a proposed 
subdivision located at 58 Humphrey’s Court. The Board will be considering the 
remand from the court on the issue of the property’s rear lot line. Said property is 
located on Assessor Map 101 Lot 47 and lies within the General Residence B (GRB) 
and Historic Districts. (LU-25-165) 

Planning Department Comments 
The December 16, 2025 decision was appealed to the Superior Court and a remand has 
been ordered for a decision on the property’s rear lot line. The court decision and a memo 
from Deputy City Attorney McCourt is included in the meeting packet.  
 
The original application materials and decision can be found at the following link: 
https://www.portsmouthnh.gov/planportsmouth/events/zoning-board-adjustment-46  

 
 

https://www.portsmouthnh.gov/planportsmouth/events/zoning-board-adjustment-46


Trevor P. McCourt 
Deputy City Attorney 

 

 

CITY OF PORTSMOUTH 
Legal Department 
Municipal Complex 
1 Junkins Avenue 

Portsmouth, New Hampshire 03801 
tmccourt@portsmouthnh.gov 

(603) 610-7234 

 
 
Date: September 14, 2026 
 
To: Beth Margeson, Chair, Zoning Board of Adjustment 
 Members of the Zoning Board of Adjustment  
 
From: Trevor P. McCourt, Deputy City Attorney 
 
Re: Snover Trust v. Portsmouth ZBA & St. Jean v. City of Portsmouth - Superior Court Order 

on Consolidated Land Use Appeals 
Remand of Rear Lot Line Determination (58 Humphrey's Court) 

 
 

On August 7, 2026, the Superior Court (Klass, P.J.) issued its order on the consolidated 
appeals arising from the Board's December 16, 2025 decisions concerning the Robert M. Snover 
Revocable Trust's property at 58 Humphrey's Court (the “Property”). The Clerk's notice of 
decision was sent to the parties on August 11, 2026. The Court’s Order is attached.  
 

I have deliberately held this report to the Board until the period for a further appeal to the 
New Hampshire Supreme Court had run. A party had thirty days from the Clerk's August 11 
notice to appeal the Superior Court's order; that period has now passed. Waiting to advise the 
Board until the appeal window closed avoids the Board acting on a decision that could still have 
been altered on appeal, and confirms that the remand described below is now ripe for the Board 
to take up. 
 

In its Order, the Court affirmed the Board’s decision regarding lot area, and its denial of 
the request for a variance. However, the Court has remanded the issue of the rear setback to the 
Board for further findings. This memo summarizes the decision and explains what the Board is 
now required to do on remand. 
 
II. Background 
 

The Snovers sought to subdivide the Property into two lots. Before applying for 
subdivision approval, they obtained administrative determinations from the Director of Planning 
and Sustainability, Peter Britz regarding the Property’s dimensional compliance. Director Britz 
concluded (1) that the roughly 163 square feet of the Property's northwest corner overlapped by 
the traveled way of Humphrey's Court was not part of the Property's "Lot Area," and (2) that the 



 

 

rear lot line was a 10-foot line drawn from the rear corner, with the remaining boundaries treated 
as side lot lines. 

 
Both the Snovers and a group of neighbors appealed those determinations to this Board, 

and the Snovers separately filed a variance application seeking relief from the frontage and lot-
area minimums for the two proposed lots. At its December 16, 2025 meeting, the Board issued 
three decisions: it granted the Snover’s appeal on lot size and found the Property to contain 
10,005 square feet based on the deeds and surveys; it granted the neighbors' appeal insofar as it 
rejected Director Britz's rear-lot-line classification, but declined to determine what the correct 
rear (or side) lot lines were; and it denied the Trust's variance application, finding the Trust had 
not established unnecessary hardship. The Board denied both sides' motions for rehearing (also 
attached), and these appeals followed. 

 
III. The Court's Decision 
 
The Court's rulings break down as follows. 
 

1. Threshold motions (no effect on the Board). The Court denied the neighbors' motion to 
add the Ferraris, Sullivans, and Bakers as plaintiffs, holding it had no jurisdiction over 
parties who did not file within RSA 677:4's thirty-day window. It also denied the City's 
and Trust's motion to dismiss the Gunnings, reasoning that although the Gunnings are not 
abutters, they were parties to the administrative appeal and therefore had standing under 
RSA 677:2 to seek rehearing and to appeal. The Court expressly noted these rulings do 
not affect the merits. 

 
2. Lot area definition - AFFIRMED. The Court upheld the Board's determination that the 

Property contains 10,005 square feet, agreeing that lot area is measured by the deeded 
metes and bounds. It rejected the neighbors’ argument that the paved corner should be 
excluded, reasoning that the paved portion is not a “public place” under the Ordinance. 

 
3. Variance denial - AFFIRMED. The Court held the Board acted reasonably in finding 

no unnecessary hardship. It concluded the Property's frontage is not unique compared to 
other lots in the immediate area, and it declined to find that the Board gave improper 
weight to neighborhood opposition, reading the Board's discussion instead as concern for 
maintaining consistency with the neighborhood’s conforming lots consistent with 
Ordinance Section 10.233.50. 

 
4. Rear lot line - REMANDED. This is the only issue returned to the Board. The Court 

held that the Board erred by rejecting Director Britz’s rear-lot-line interpretation while 
simultaneously declining to decide what the rear lot line actually is. The Court reasoned 
that leaving the question unanswered puts the Snovers in an untenable position, unable to 
determine its building envelope and setbacks, and that resolving such questions is the 
Board's statutory function under RSA 674:33, I(a)(1). The Court did not dictate a 
particular answer, it merely directed the Board to render a decision. 

 
 



 

 

IV. The Remand 
 

The Court has ordered that the Board must make an affirmative determination 
establishing the Property's rear lot line (and, by extension, the resulting side lot lines), supported 
by reasoning tied to the Ordinance's definitions.  
 
V. Recommended Next Steps 
 

With the appeal period now closed, the Superior Court's order is final as to every issue 
except the remanded rear-lot-line question, and the matter is ready for the Board to take up. I 
recommend City staff place it on an upcoming agenda as a remand for decision, with proper 
notice, and that the Board be prepared to adopt written findings identifying the front lot lines, the 
rear lot line, and the resulting side lot lines, with the supporting rationale. I have requested that 
Planning Staff include relevant documentation previously submitted to the Board and to the 
Court regarding the rear lot line definition.  
 

The Board has closed the public hearing on this matter, and therefore I would recommend 
the Board not accept new information unless it schedules a new public hearing on the matter with 
appropriate notice.   
 
 
cc: Peter Britz, Director of Planning and Sustainability 
 Stefanie Casella, Planner 
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THE STATE OF NEW HAMPSHIRE 

HILLSBOROUGH, SS. SUPERIOR COURT 
NORTHERN DISTRICT 

 

Robert M. Snover, Trustee, et al. 
 

v. 
 

City of Portsmouth Zoning Board of Adjustment 
 

Docket No. 218-2026-CV-00239 and 218-2026-CV-00240 
 

& 
 

Benoit St. Jean, et al.  
 

v.  
 

City of Portsmouth 
 

Docket No. 218-2026-CV-00241 
 

 

ORDER 

 These consolidated land use appeals arise from a series of decisions made by 

the City of Portsmouth (“City”) Zoning Board of Adjustment (“ZBA”) relating to property 

owned by the Robert M. Snover Revocable Trust (“Trust”). (Doc. 1 (Compl.); Doc. 5 

(Assented Mot. Consolidate).)1 The Court held a hearing on the consolidated appeals 

on June 8, 2026. Upon consideration of the record, the parties’ arguments, and the 

applicable law, the Court finds and rules as follows. 

Factual Background 

 The following facts are drawn from the certified record (“CR”) that was filed in the 

case. (Doc. 8.) The Trust owns certain property located at 58 Humphrey’s Court in 

 
1  The Court cites to Docket No. 00239 unless otherwise noted. 

8/11/2026 8:50 AM
Hillsborough Superior Court Northern District

This is a Service Document For Case: 218-2026-CV-00239
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Portsmouth (“Property”). CR 45. Presently, a single-family structure exists on the 

Property. The Property’s frontage is bounded on two sides by Humphrey’s Court, paved 

as a curve along the Property’s front lot line. CR 103. This results in the traveled portion 

of Humphrey’s Court overlapping with approximately 163 square feet of the Property’s 

northwest corner. See CR 103, 108.  

 In 2025, the Trust sought to subdivide the Property into two parcels. See CR 103; 

see also Figure 1.  

Prior to seeking subdivision approval, the Trust requested an administrative 

determination from the City’s Planning Director, Peter Britz, related to the Property’s 

Figure 1: the Trust’s proposed subdivision plan (from CR 121) 
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dimensional compliance. See CR 103-104. Director Britz determined that the area of the 

Property covered by the traveled way of Humphrey’s Court was not part of the 

Property’s “Lot Area” as defined by the City’s zoning ordinance (“Ordinance”), “because 

it is not part of the useable lot for this parcel as defined by the zoning ordinance.” CR 

103. Director Britz reached this conclusion based on his interpretation of the 

Ordinance’s definition of a rear lot line, with the following articulated rationale: 

In this case, the rear lot line is the area that comes to a point at the opposite 
side of the lot from the curve. (The area shown on the Haley ward plan as 
EC1). Using the Zoning Ordinance interpretation of rear lot lines in the case 
of a lot which comes to a point for the rear lot line, a line 10 feet in length 
drawn from the rear corner shall serve as the rear lot line. All other portions 
of the lot (not fronting Humphreys Ct) are determined to be side yards. 

 
CR 103-104. 

 The Trust appealed Director Britz’s decision to the ZBA pursuant to RSA 676:5 

and Section 10.629.10 of the Ordinance. The Trust requested the ZBA to determine that 

the Property had 10,005 square feet of lot area as described by the Property’s deed. CR 

100-102. The Trust also filed a Variance Application (“Application”) with the ZBA to allow 

(1) approximately 51.8 feet of continuous street frontage where 80 feet is required for 

the proposed Lot 2; and (2) a lot area of 4,840 square feet where 5,000 square feet is 

required for the proposed Lot 1. CR 112, 109-133.  
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 Neighbors of the Property also appealed Director Britz’s determination.2 The 

neighbors agreed with Director Britz’s decision that the Property lacked sufficient land 

area to create two conforming house lots. The neighbors took issue, however, with 

Director Britz’s classification of the side and rear lot lines. CR 160. The neighbors also 

disagreed with Director Britz’s determination that the rear lot line was a 10-foot line 

drawn from the rear corner, and that the remaining lines are side lot lines. Instead, the 

neighbors contend that under the Ordinance’s definition, the rear lot lines are those 

“opposite and most distant from the front lot line,” as highlighted in red on Figure 3. See 

CR 161. 

 The ZBA considered the parties’ appeals at its December 16, 2025 meeting. 

 
2  The appealing neighbors included Benoit and Andrea St. Jean (abutters), Robert and Laura 
Gunning, Braden and Robyn Ferrari, Tim and Kim Sullivan, and Jamie and Amy Baker (collectively, the 
“neighbors”). CR 159-63. Only the St. Jeans and the Gunnings filed the complaint in Docket 241, and they 
now move to add the other neighbors as plaintiffs in Docket 241. (See Doc. 3 in Docket 241 (Mot. Amend).) 
The City moves to dismiss the Gunnings, (see Doc. 6 in Docket 241), and objects to the St. Jeans’ and 
Gunnings’ motion to amend to include the additional neighbors, (see Doc. 7 in Docket 241.) The Trust joins 
the City in its motions and objections. (Doc. 7.) 

Figure 2: Director Britz’s lot line 
classification (from CR 160). The rear lot 
line is highlighted red; the side lot lines 
are highlighted blue. 

 

Figure 3: The neighbors’ interpretation of 
the ordinance (from CR 160). The rear lot 
lines are highlighted red. 
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There, the ZBA accounted for the following definitions within the Ordinance: 

Lot area[:] The total horizontal area included within the property lines. 

Lot line[:] A property line bounding a lot[.] 

Lot line, front[:]  A boundary of lot that separates the lot from a public place. 
A corner lot, through lot or a waterfront lot shall have multiple front lot lines. 
In the case of a corner lot, through lot or a waterfront lot, the principal front 
yard shall be the line bordering a public place on which the lot has its 
address as defined by the City. 
… 

Lot line, rear[:] A boundary of a lot that is opposite and most distant from 
the front lot line. If the rear lot line is less than 10 feet in length, or if the lot 
forms a point at the rear, the rear lot line shall be deemed to be a line 10 
feet in length within the lot, parallel to and at the maximum distance from 
the front lot line. 

Lot line, side[:] Any boundary of a lot that is not a front lot line or a rear lot 
line. 

CR 216, 220. The ZBA granted the neighbors’ appeal regarding Director Britz’s 

classification of the rear lot line for the Property’s proposed subdivision but ultimately 

made no determination on the classification of the side or rear lot lines. CR 241-42.  

 At the same time, the ZBA granted the Trust’s appeal of Director Britz’s lot-size 

finding and determined that, based on the Property’s deeds and the surveys, the 

Property’s lot size was 10,005 square feet. CR 265. The ZBA denied, however, the 

Trust’s Application after concluding that the Trust failed to establish the unnecessary-

hardship criterion in its variance request. CR 244, 268-69. In reaching this decision, the 

ZBA also considered Ordinance section 10.233.50, which provides  

[w]here this Ordinance contains a more stringent requirement or higher 
standard than is reflected by existing conditions, it shall be deemed that the 
intent of the Ordinance is to promote compliance with such requirement or 
conformance to such standard rather than a continuation of existing 
conditions. 
 

 The Trust and the neighbors both moved for rehearing. The Trust requested a 
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rehearing regarding the ZBA’s denial of the Application and the ZBA’s rear lot line 

determination. CR 35. The neighbors moved for a rehearing for the ZBA to reconsider 

the Property’s lot-size. CR 2-5. The ZBA denied the parties’ rehearing requests. CR 81-

83. These appeals followed. 

Standard of Review 

“The superior court’s review in zoning cases is limited.” Kalil v. Town of Dummer 

Zoning Bd. of Adjustment, 155 N.H. 307, 309 (2007). When evaluating an appeal to the 

superior court, “the burden of proof shall be upon the party seeking to set aside any 

order or decision of the zoning board of adjustment . . . to show that the order or 

decision is unlawful or unreasonable.” RSA 677:6. Upon review, “the trial court must 

treat all factual findings . . . as prima facie lawful and reasonable, and may not set them 

aside, absent errors of law, unless it is persuaded by a balance of probabilities on the 

evidence before it that the ZBA decision is unreasonable.” 1808 Corp. v. Town of New 

Ipswich, 161 N.H. 772, 775 (2011). This review “is not to determine whether [the Court] 

agrees with the [ZBA]’s findings, but to determine whether there is evidence upon which 

they could have been reasonably based.” Dietz v. Town of Tuftonboro, 171 N.H. 614, 

618 (2019) (quotation omitted).  

Analysis 

 Before reaching the merits of the parties’ land use appeals, the Court addresses 

two outstanding motions: the St. Jeans’ and Gunnings’ motion to amend their complaint 

by adding additional neighbors as plaintiffs, and the City’s motion to dismiss the 

Gunnings.  
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The St. Jeans and the Gunnings move to add Braden and Robyn Ferrari, Tim 

and Kim Sullivan, and Jamie and Amy Baker to their complaint. (See Doc. 3 (Mot. 

Amend) in Docket 241; Doc. 4 (Proposed Am. Compl.) in Docket 241.) The City and the 

Trust object, asserting that RSA 677:4’s strict filing deadlines divest the Court of subject 

matter jurisdiction over any new plaintiffs. (Doc. 7 (Obj. to Mot. to Amend) ¶¶ 4-5 in 

Docket 241; Doc. 7 (Trust’s Concurrence to Mot. Dismiss & Concurrence to Obj. to Mot. 

Amend).) The City also contends that the Ferraris are not a “person aggrieved” under 

RSA 677:4. (Doc. 7 ¶¶ 6-13 in Docket 241.) The City similarly asserts that the Gunnings 

are neither “abutters” under RSA 672:3, nor were they parties to the ZBA proceedings, 

and should thus be dismissed for lack of standing. (See Doc. 6 in Docket 241; see also 

Doc. 7.)   

In 2024, the Legislature amended RSA 677:2. The statute previously permitted 

“any person directly affected” to move for rehearing of a ZBA’s decision. See RSA 677:2 

(2009). The statute now limits motions for rehearing to “any party to the action or 

proceedings, or an abutter,” defined as “any person whose property . . . adjoins or is 

directly across the street or stream of the applicant . . . .”  See RSA 677:2 (2024); see 

also RSA 672:3 (defining “Abutter”).  

 As it concerns the City’s and the Trust’s motion to dismiss, the record supports 

the finding that the Gunnings are not abutters to the Property. Compare CR 194 

(Abutter Spreadsheet) with CR 208-209 (Certified Routing Card). That said, however, 

the Gunnings were technically parties to the neighbors’ administrative appeal of Director 

Britz’s decision. See CR 159 (listing Bob and Laura Gunning as appellants to Director 

Britz’s zoning determination). Under the plain language of RSA 677:2, the Gunnings had 
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standing to move for a rehearing following the ZBA’s December 16, 2025 meeting. 

Because the Gunnings had standing to move for a rehearing, they likewise have 

standing to appeal the ZBA’s opinion to the superior court. See RSA 677:4 (permitting a 

party entitled to request a rehearing under RSA 677:2 to appeal a ZBA’s decision to the 

superior court). 

As to the pending motion to add additional neighbors as plaintiffs, the Court 

concludes that those individuals did not timely appeal the ZBA’s decisions and, thus, the 

Court has no jurisdiction over their claims. As articulated by the City, RSA 677:4 

imposes a strict thirty-day appeal window. Failure to appeal within those thirty days 

divests the Court of subject matter jurisdiction. See Radziewicz v. Town of Hudson, 159 

N.H. 313, 317 (2009) (“Compliance with [RSA 677:4’s] thirty-day filing deadline was a 

necessary prerequisite to establishing jurisdiction in the superior court. Because the 

petitioners’ appeal was not filed within thirty days, the superior court never had 

jurisdiction, and could not rely upon [a court rule defining filing timelines] to establish 

jurisdiction that did not exist in the first instance.”) As such, the Court must reject the 

effort to add neighbors as parties to the appeal, after-the-fact.  

 Accordingly, the Court DENIES the St. Jeans’ and the Gunnings’ motion to 

amend, (see Doc.3 in Docket 241), and DENIES the City’s and Trust’s motion to 

dismiss, (see Doc. 6 in Docket 241, Doc. 7 in Docket 239.) As a practical matter, the 

Court notes that its ultimate determination to the merits of these appeals is unaffected 

by these threshold motions. 

I. The Administrative Appeals 

 Beginning with the administrative appeals, the neighbors appeal the ZBA’s 
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interpretation of the term “lot area” and argue that the ZBA erred when it included the 

paved northwest corner of the Property as part of such term. (See Doc. 4 in Docket 

241.) For its part, the Trust appeals the ZBA’s decision to overturn Director Britz’s rear 

lot line determination and asserts that the ZBA’s decision to decline to decide what 

constitutes the Property’s rear lot line was unreasonable and unlawful. (See Doc. 1.)   

The interpretation of a zoning ordinance is a question of law that the court 

reviews de novo. Harrington v. Town of Warner, 152 N.H. 632, 634 (2008). Because the 

traditional rules of statutory construction generally govern the Court’s review of a zoning 

ordinance, the Court’s interpretation of the words and phrases of the Ordinance will be 

construed according to the common and approved usage of the language. See Duffy v. 

City of Dover, 149 N.H. 178, 181 (2003). The Court, thus, looks to the Ordinance’s 

definitions in its review of the ZBA’s interpretation of “Lot Area” and “Rear Lot Line.”  

 First, the Court determines that the ZBA correctly interpreted “Lot Area” under the 

Ordinance. The Ordinance defines lot area as “[t]he total horizontal area included within 

the property lines[.]” Ordinance § 10.1530.  Although the Ordinance does not define 

“property lines,” the Ordinance defines a “lot” as a “single parcel of land in the same 

ownership throughout as shown or defined on a recorded instrument or defined by 

metes and bounds.” Id. In reaching its decision, the ZBA calculated the Property’s lot 

area according to the Property’s deeded boundaries. Taking this latter definition into 

account, the Court determines that the ZBA properly considered the Property’s metes 

and bounds to determine the lot area.  

 Moreover, the Court is not persuaded by the neighbors’ argument that the 

Ordinance’s definition of “Lot Line, Front” precludes the inclusion of the Property’s 
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metes and bounds in determining its lot area. The Ordinance defines a front lot line as a 

“boundary of a lot that separates the lot from a public place.” Ordinance § 10.1530. The 

Ordinance defines a “public place” as a “streetway, park, pedestrian alleyway, or 

community space that provides public access.” Id. Of these, the most fitting description 

for the Property’s paved corner is a streetway; the Ordinance defines “street” as a 

“thoroughfare or roadway which is either . . . formally accepted by the City” or “shown 

on a subdivision plan approved by the Planning Board[.]” Id. Neither definition is 

applicable here. Although the Property’s northwest corner is paved under Humphrey’s 

Court, the record reflects that the City does not own this paved portion. CR 261-265. 

The Property’s paved corner is thus not best considered to be a “public place” under the 

Ordinance in this context. The ZBA therefore appropriately determined that the 

Property’s deed description established the lot’s area. Accordingly, the Court AFFIRMS 

the ZBA’s decision as to the Property’s lot size. 

 The Court next considers the ZBA’s decision concerning the Property’s rear lot 

line. As explained above, the ZBA determined that Director Britz’s determination was 

incorrect but declined to reach a decision establishing the Property’s rear lot line. In 

failing to reach a decision, the Court determines that the ZBA erred. Although the ZBA 

did not believe it was necessary to reach the issue because it denied the Trust’s 

Application, the Court disagrees. As the Trust points out, it is now in a position of not 

knowing the scope of their building envelope or building setback. Practically, this leaves 

the Trust in an exceptionally untenable position. It is the ZBA’s role to “[h]ear and decide 

appeals if it is alleged there is error in any order, requirement, decision, or determination 

made by an administrative official in the enforcement of any zoning ordinance[.]” RSA 
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674:33, I(a)(1) (emphasis added). See also Ordinance, § 10.230 (powers of the ZBA). 

Moreover, at a general level, it is the function of a municipality to assist its citizens in 

interpreting the Ordinance. See Carbonneau v. Town of Rye, 120 N.H. 96, 99 (citing 

N.H. Const. pt. I, art. 1). Thus, the Court concludes that the ZBA acted unreasonably by 

rejecting Director Britz’s interpretation while at the same time refusing to make a 

decision on the question. The Court therefore REMANDS this issue to the ZBA with 

instructions to render a decision.  

II. The Trust’s Variance Application 

Finally, the Court addresses whether the ZBA erred in denying the Trust’s request 

for variances. In order for a ZBA to approve a variance application, an applicant must 

meet five statutory criteria: (1) “[t]he variance will not be contrary to the public interest”; 

(2) “[t]he spirit of the ordinance is observed”; (3) “[s]ubstantial justice is done”; (4) “[t]he 

values of surrounding properties are not diminished”; and (5) “[l]iteral enforcement of the 

provisions of the ordinance would result in an unnecessary hardship.” RSA 674:33, 

I(a)(2).  

Here, the ZBA found that the Trust failed to establish the unnecessary-hardship 

criterion. CR 244. The ZBA did not reach the other statutory criteria.  

“[U]nnecessary hardship” means that, owing to special conditions of the 
property that distinguish it from other properties in the area: (A) [n]o fair and 
substantial relationship exists between the general public purposes of the 
ordinance provision and the specific application of that provision to the 
property; and (B) [t]he proposed use is a reasonable one. 

 
 RSA 674:33, I(b)(1). “This factor requires that the property be burdened by the zoning 

restriction in a manner that is distinct from other similarly situated property.” Harrington 

v. Town of Warner, 152 N.H. 74, 81 (2005). That burden must be “a result of specific 
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conditions of the property and not the area in general” and cannot “arise as a result of 

the zoning ordinance’s equal burden on all property in the district.” Garrison v. Town of 

Henniker, 154 N.H. 26, 32-33 (2006). “In addition, the burden must arise from the 

property and not from the individual plight of the landowner.” Harrington, 152 N.H. at 81. 

Here, the ZBA found that there was nothing “unique about the [P]roperty that 

differentiates it from the other properties in the immediate area surrounding it[.]” CR 

269. The ZBA therefore did “not get to the other aspects of hardship that mostly revolve 

around reasonable use.” CR 269. Although the Trust pointed to other lots with 

preexisting nonconforming frontages, the ZBA reasoned that the Ordinance specifically 

speaks to when there is “a requirement that is more stringent than existing condition, 

the goal is to . . . move toward those more stringent conditions.” CR 269.  

Based on the record before it, the Court does not find that the ZBA acted 

unreasonably or unlawfully when it determined that the Trust failed to establish an 

unnecessary hardship. The general purposes for minimum frontage requirements are to 

prevent overcrowding and to provide safe access for emergency vehicles. See 

Hannigan v. City of Concord, 144 N.H. 68, 76 (1999). The record supports a finding that 

a fair and substantial relationship exists between preventing overcrowding and 

subdividing the Property, as a subdivision would result in another house and driveway 

on Humphrey’s Court. See RSA 674:33, I(b)(1); CR 266-268. For example, at the 

December 16th meeting, Mr. St. Jean said that “the proposed two houses would box his 

house in.” CR 266. Additionally, other neighbors expressed concerns of decreased 

visibility resulting from the proposed construction of two houses closer to the front 

property line. CR 267.  
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The Trust argues that the Property’s 194.81 feet of continuous frontage which 

binds the Property’s two sides is especially unique. They contend that the conflict 

between the Ordinance, which permits subdivision if a Property is 10,000 square feet or 

larger, and Section VI.2.A of the Subdivision Regulations, which requires a property’s 

side lines to be “at right angles to straight street lines or radial to curved street lines” 

where practicable, “creates the most prominent special condition of the Property . . . 

such that there is no fair and substantial relationship between the general purposes of 

frontage restriction and its application to the [P]roperty.” See Doc. 1 ¶¶ 24–37. The 

Court, however, disagrees and determines that this asserted hardship arises “as a result 

of the zoning ordinance’s equal burden on all property in the district.” See Garrison, 154 

N.H. at 32-33. Maps of the neighborhood in the record support the ZBA’s position that 

the Property is not unique in its size. See CR 210-211. Specifically, Lots 101-36, 101-37, 

and 101-45, all on Humphrey’s Court, show similar or larger square footage and similar 

frontage. See CR 210-211. Lot 101-36—located kitty-corner to the Property—is also 

bound by streets on two sides and has over 200 feet of frontage. CR 210-211. The 

record therefore supports the ZBA’s finding that the Property’s frontage is not unique 

from other properties in the immediate area. See CR 244. 

The Court also disagrees with the Trust’s assertion that the deliberations reveal 

that the ZBA’s denial turned on the improper weight given to neighborhood opposition. 

The Trust points to a ZBA member’s explanation that, “given the choice between a 

conforming lot being subdivided into two nonconforming lots against the neighborhood, 

he would go with the neighborhood.” Doc. 11 ¶ 85–97; CR 269. The Court does not 

construe this statement as giving undue weight to neighborhood opposition, but instead, 
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giving weight to the neighborhood’s composition, that is, the intent to maintain the 

neighborhood’s conforming lots. In denying the variance, the ZBA correctly observed 

the Ordinance’s intent “to promote compliance” with more stringent requirements than 

what is reflected by existing conditions. Ordinance § 10.233.50. Furthermore, the Court 

finds it difficult to reconcile this section of the Ordinance with the Trust’s argument that 

the length of the Property’s street frontage creates a hardship necessitating a variance 

to permit lots with less street frontage. See Doc. 11 ¶ 78.  

Accordingly, the Court concludes that the Trust has failed to establish that the 

ZBA acted unreasonably or unlawfully when it denied the Application. See RSA 677:6. 

The Court therefore AFFIRMS that decision by the ZBA. 

Conclusion 

For the above reasons, the Court DENIES the neighbors’ Motion to Amend and 

DENIES the City’s motion to dismiss. The Court AFFIRMS the ZBA’s decision as to the 

Property’s lot size. The Court AFFIRMS the ZBA’s decision to deny the Trust’s 

Application. Finally, the Court REMANDS the issue of the Property’s rear lot line to the 

ZBA for consideration consistent with this decision.  

 

SO ORDERED. 

 

Date: August 7, 2026    _______________________ 
 Michael A. Klass 
 Presiding Justice 
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September 15, 2026 Meeting 

III. NEW BUSINESS 

A. The request of Islington Properties LLC (Owner), for property located at 369 
Islington Street, Unit A whereas relief is needed to convert a commercial unit to a 
residential unit which requires the following: 1) Variance from Section 10.5A41.10A 
to allow 918 square feet of lot area per dwelling unit where 3,000 square feet are 
required. Said property is located on Assessor Map 144 Lot 22-1 and lies within 
Character District 4-L2 (CD4-L2) and the Historic District. (LU-26-111) 

Existing & Proposed Conditions 
 Existing Proposed Permitted 

/ Required 
 

Land Use:  Multi-family 
Residential 

Convert a commercial 
space to residential 

Mixed  

Lot area (sq. ft.):  4,591 4,591 3,000 min. 
Lot Area per Dwelling 
Unit (sq. ft.): 

1,147.75 918 3,000 min. 

Parking Spaces Onsite:4 
Offsite: 2 

Onsite:4 
Offsite: 2 

6  

Estimated Age of 
Structure: 

1880 Variance request(s) shown in red. 
 

Other Permits/Approvals Required 
• Historic District Commission Approval 
• Site Review Approval – Technical Advisory  
• Building Permit  
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Neighborhood Context  

 
 

 

Aerial Map 

Zoning Map 
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Previous Board of Adjustment Actions 
July 22, 1976 – The Board voted to deny the request to paint advertising signage on 

both sides of the existing structure where the sign area permitted in the Ordinance is 
exceeded. 

August 12, 1976 – Granted a rehearing for the decision made on July 22, 1976. 
August 24, 1976 – The Board rescinds the vote to grant the rehearing made on 

August 12, 1976 and the motion to rehear the issue is denied. 
July 19, 2011 - The Board granted the request to convert 2 commercial units to 

residential which required the following: 1) Variance from Section 10.521 to allow a 
lot area per dwelling nit of 918 sf where 7,500 per dwelling unit is required, and 2) 
Variance from Section 10.1112.30 (1) to allow conversion to residential units without 
the required parking. 
*No building permit was pulled and the relief expired.  

Planning Department Comments 
The applicant is proposing to convert the commercial unit on the property to residential 
which will total 5 residential units on the lot. There will be no exterior changes, with the 
exception of the parking reconfiguration and striping. Applicant is proposing to reconfigure 
parking with 4 spots onsite and 2 deeded spots on the adjacent lot. 
 
On July 16, 2024, the Board approved the neighboring 1st floor unit at 371 Islington, Unit A 
for residential conversion with relief granted for lot area per dwelling unit. This does not 
appear in the previous BOA actions section because it is listed as a different address. 

Variance Review Criteria 
This application must meet all five of the statutory tests for a variance (see Section 10.233 
of the Zoning Ordinance): 

1. Granting the variance would not be contrary to the public interest. 
2. Granting the variance would observe the spirit of the Ordinance. 
3. Granting the variance would do substantial justice. 
4. Granting the variance would not diminish the values of surrounding properties. 
5. The “unnecessary hardship” test: 

(a) The property has special conditions that distinguish it from other properties in the area. 
AND 
(b) Owing to these special conditions, a fair and substantial relationship does not exist 

between the general public purposes of the Ordinance provision and the specific 
application of that provision to the property; and the proposed use is a reasonable one. 
OR 
Owing to these special conditions, the property cannot be reasonably used in strict 
conformance with the Ordinance, and a variance is therefore necessary to enable a 
reasonable use of it. 
 

10.235 Certain Representations Deemed Conditions 

Representations made at public hearings or materials submitted to the Board by an 
applicant for a special exception or variance concerning features of proposed buildings, 
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structures, parking or uses which are subject to regulations pursuant to Subsection 10.232 
or 10.233 shall be deemed conditions upon such special exception or variance. 
 



Presenter: 
Scott Rafferty 
Owner of Islington Properties LLC 
369 Islington Street, Suite A, Portsmouth, NH 03801 

INTRODUCTION 

Islington Properties LLC is asking for the following variance to be granted in order to change a 
727 sq ft commercial unit with a full unfinished basement to a residential one bedroom, one 
bathroom apartment. 

This building has been located on Islington Street for over 100 years. Suite A has long operated 
as a retail space; formerly as a computer repair shop, as a clothing store, and most recently as 
a showroom, and retains the attractive storefront character associated with that history. 
However, enforcement of current parking requirements has made continued retail use 
impractical and has significantly limited the ability to sell or lease the space for commercial 
purposes. 

We believe that converting the space to residential use is a thoughtful and practical form of 
adaptive reuse that will allow this historic building to remain occupied, maintained, and 
productive. Although the property does not meet the current minimum lot-area requirement, the 
building and lot have existed in their present configuration for generations without creating 
adverse impacts. Open Concepts respectfully requests the variance necessary to make this 
conversion possible while preserving the building’s established character and contributing 
positively to the surrounding neighborhood. 

The variance being sought is regarding the below Sections of the Zoning Ordinances: 

● SECTION 10.5A41: Development Standards - Development, structures and lots within
Character districts (CD4-L2) shall comply with the applicable general description and
standards set forth in Figures 10.5A41.10A-D (Development Standards) and elsewhere
in Article 5A. Minimum lot area per dwelling unit is 3,000SF.

Islington Properties LLC is asking that 918SF per dwelling unit be allowed. This would be no 
more or less than what currently exists. 

10.233.21 The variance will not be contrary to the public interest 

The variance will not be contrary to the public interest. The existing exterior site dimensions of 
the property and structure would not be changed. 

10.233.22 The spirit of the Ordinance will be observed 

The spirit of the Ordinance will be observed to turn unit 369A from a commercial condominium 



unit to a residential condominium unit. The space will not be altering the front of the existing 
structure on the outside, leaving the current building facade unchanged. There are already 
four(4) residential units at this location, and adding one more does not negatively impact the 
abutters or surrounding properties as it would demand less parking than the current use. Also 
the proposed unit would be a one bedroom apartment making the impact to utilities minimal. 
The current ordinance allows residential uses in this district, CD4-L2. 
 
10.233.23 Substantial justice will be done 
 
By converting this unit into a residential space it will provide additional housing in a location 
where mixed use is allowed. The space will be put to better use by becoming a housing option 
in an area where there are limited options open for rent or purchase. The Association speaks in 
favor of allowing this change, as it would minimize daily activity around the property and relieve 
current parking demands. 
 
10.233.24 The values of surrounding properties will not be diminished 
 
The values of the surrounding properties will not be diminished because there are already 
four(4) residential units in the building offering higher resale values than the subject 
commercial unit. Also, the area already has several residential properties surrounding the 
subject unit. The Association itself is also made up of a majority of residential uses, 4 out of the 
5. As for parking, each residential unit will have one (1) off street parking space. Removing this 
commercial unit would relieve parking pressures for both the Association and surrounding 
properties. 
 
 
10.233.25 Literal enforcement of the provisions of the Ordinance would result in an 
unnecessary hardship 
 
Enforcement of the provisions of the Ordinance would cause unnecessary hardship because 
having a business come in to use the space would result in the parking situation continuing to 
be a challenge. The average retail business to use this unit would need a demand for about 3+ 
parking spaces daily. If the unit was to stay commercial a change of use permit would be 
needed, meaning no commercial use would meet current parking requirements. A one bedroom 
apartment, under 750 sq ft, would need one parking space regularly, which is currently provided 
by the Association. For each residential unit there is one(1) parking space to be used. There are 
6 total off street spots. Each unit has one(1) spot with an additional shared guest spot for the 
use of the Association. Changing the unit from commercial to residential will help with the limited 
parking available. The Association has been notified and votes in favor to change this to 
residential. 
 
 
 
 



Currently there are six(6) off street parking spots as part of the Islington Place Condominium 
Association 
 
Current Units to meet today's zoning regulations(5 total): 
 

1. 369A, 727 sq ft, commercial **subject property** (1 per 300 SF required) - 2.5 spaces 
required 

2. 369B, 816 sq ft, residential - 1.3 spaces required 
3. 371A, 676 sq ft, residential - 1.0 spaces required 
4. 371B, 816 sq ft, residential - 1.3 spaces required 
5. 373, 1280 sq ft, residential - 1.3 spaces required 

Total spaces required = 7.4 (rounds up to 8 spaces required for the site) 
 
Proposed Units(5 total): 
 

1.​ 369A, 727 sq ft,  commercial **subject property** - 1 space required (for residential 
conversion) 

2.​ 369B, 816 sq ft, residential - 1.3 spaces required 
3.​ 371A, 676 sq ft, residential - 1.0 spaces required 
4.​ 371B, 816 sq ft, residential - 1.3 spaces required 
5.​ 373, 1280 sq ft, residential - 1.3 spaces required 

Total spaces required = 5.9 (rounds up to 6 spaces required for the site) 
 



Printed from
 Internet for

on 3/18/2016



Printed from
 Internet for

on 3/18/2016
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III. NEW BUSINESS 

B. The request of 100 C Albany ST LLC (Owner), for property located at 100 Albany 
Street, Unit C whereas relief is needed to establish a dog grooming operation which 
requires the following: 1) Special Exception from Section 10.521 Use #7.30 to allow 
a pet grooming service in a zone where it is allowed by special exception. Said 
property is located on Assessor Map 146 Lot 24-3 and lies within Character District 
4-L2 (CD4-L2). (LU-26-117) 

Existing & Proposed Conditions 
 Existing Proposed Permitted 

/ Required 
 

Land Use:  Retail *Establish a dog 
grooming operation 

Mixed 
Use 

 

Estimated Age of 
Structure: 

1962 Relief request(s) shown in red. 
 

*Use allowed by special exception 

Other Permits/Approvals Required 
• Building Permit 
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Neighborhood Context  

 
 

 

Aerial Map 

Zoning Map 
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Previous Board of Adjustment Actions 
March 17, 1987 – The Board granted the request to for a Variance from Article II, 

Section 10-206 to allow the construction of a new 2nd and 3rd floor (onto an existing 
building) in order to create two new dwelling units in a district whe the construction of 
dwelling units is now allowed. 

September 20, 2011 – The Board granted the request for a Variance for the 
reconditioning and protection services for motor vehicles and a Special Exception for 
the same serves for home goods for the building identified on the City of Portsmouth 
tax card as 100 Albany St #C, Map 146, Lot# 124-003. The variance and special 
exception are granted with the following stipulations: 

1. All the work is to be conducted inside the building; and 
2. All water is to be contained on site and not allowed to drain into the City 

stormwater system. 

Planning Department Comments 
The applicant is proposing to establish a dog grooming service at the property address in 
question. The property consists of 2 buildings with a mix of residential and commercial units 
and parking in the rear of the property off Cass Street. 

Special Exception Review Criteria  
The application must meet all of the standards for a special exception (see Section 10.232 
of the Zoning Ordinance).  

1. Standards as provided by this Ordinance for the particular use permitted by special 
exception; 

2. No hazard to the public or adjacent property on account of potential fire, explosion or 
release of toxic materials;  

3. No detriment to property values in the vicinity or change in the essential 
characteristics of any area including residential neighborhoods or business and 
industrial districts on account of the location or scale of buildings and other 
structures, parking areas, accessways, odor, smoke, gas, dust, or other pollutant, 
noise, glare, heat, vibration, or unsightly outdoor storage of equipment, vehicles or 
other materials;  

4. No creation of a traffic safety hazard or a substantial increase in the level of traffic 
congestion in the vicinity;  

5. No excessive demand on municipal services, including, but not limited to, water, 
sewer, waste disposal, police and fire protection and schools; and  

6. No significant increase of stormwater runoff onto adjacent property or streets. 

10.235 Certain Representations Deemed Conditions 
Representations made at public hearings or materials submitted to the Board by an 
applicant for a special exception or variance concerning features of proposed buildings, 
structures, parking or uses which are subject to regulations pursuant to Subsection 10.232 
or 10.233 shall be deemed conditions upon such special exception or variance. 
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III. NEW BUSINESS 

C. The request of Clever Beaumont Revocable Trust (Owner), for property located at 
30 Salem Street whereas relief is needed to remove the existing 5-foot fence and 
replace with a new 5-foot fence which requires the following: 1) Variance from 
Section 10.515.13 to allow a 5-foot fence in the front yard area. Said property is 
located on Assessor Map 144 Lot 35 and lies within the General Residence C (GRC) 
District. (LU-26-118) 

Existing & Proposed Conditions 
 Existing Proposed Permitted 

/ Required 
 

Land Use:  Single-family 
Residential 

*Install new fence Primarily 
residential 

 

Estimated Age of 
Structure: 

1850 Variance request(s) shown in red. 
 

*Fences over 4 feet in height are not permitted in the front yard area 

Other Permits/Approvals Required 
• N/A 
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Neighborhood Context  

 
 

 

Aerial Map 

Zoning Map 
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Previous Board of Adjustment Actions 
No previous history found 

Planning Department Comments 
The applicant is proposing to remove the existing fence and replace it in kind which triggers 
conformance with Section 10.515.13. The applicant has provided details on the design of 
the fence including gated entry. 

Variance Review Criteria 
This application must meet all five of the statutory tests for a variance (see Section 10.233 
of the Zoning Ordinance): 

1. Granting the variance would not be contrary to the public interest. 
2. Granting the variance would observe the spirit of the Ordinance. 
3. Granting the variance would do substantial justice. 
4. Granting the variance would not diminish the values of surrounding properties. 
5. The “unnecessary hardship” test: 

(a) The property has special conditions that distinguish it from other properties in the area. 
AND 
(b) Owing to these special conditions, a fair and substantial relationship does not exist 

between the general public purposes of the Ordinance provision and the specific 
application of that provision to the property; and the proposed use is a reasonable one. 
OR 
Owing to these special conditions, the property cannot be reasonably used in strict 
conformance with the Ordinance, and a variance is therefore necessary to enable a 
reasonable use of it. 
 

10.235 Certain Representations Deemed Conditions 

Representations made at public hearings or materials submitted to the Board by an 
applicant for a special exception or variance concerning features of proposed buildings, 
structures, parking or uses which are subject to regulations pursuant to Subsection 10.232 
or 10.233 shall be deemed conditions upon such special exception or variance. 
 



​Traci and Dani Clever Beaumont​
​30 Salem Street, Land Use Application, Front-Yard Setback Variance for Five-Foot Fence​
​September 19, 2026​​(Revised September 29, 2026)​

​30 Salem Street - Statement Supporting Front-Yard Setback Variance for​
​Five-Foot Fence​

​We request a variance from Section 10.515.13 and the applicable front-yard setback​
​requirement to permit the like-for-like replacement of all portions of the existing​
​five-foot-high wooden fence located within the front-yard area at our home at 30 Salem​
​Street. The requested relief includes the fence running generally along the Salem Street​
​frontage and the short adjoining portions of the side fence runs located between the​
​front lot line and the five-foot front-yard setback line, as shown on the revised variance​
​plan. The replacement will be a cedar fence in the same location, at the existing​
​five-foot height, and with substantially the same design.​

​Section 10.515.13 exempts fences no higher than four feet from front-yard​
​requirements. Because the replacement fence will retain the existing five-foot height,​
​the requested variance would permit all affected portions of the fence within the​
​front-yard area to remain in their existing alignment rather than be relocated to meet the​
​otherwise applicable five-foot front-yard setback. This request concerns only the​
​portions of the five-foot fence located within the front-yard area, as depicted on the​
​revised variance plan.​

​Purpose of Retaining the Existing Height and Location​

​The existing five-foot fence provides privacy, a clearly defined boundary, and an added​
​measure of residential security. We estimate that it has occupied its current location for​
​approximately twenty years. Our proposal would preserve its existing height, location,​
​and general design.​

​Our home is situated in a railroad corridor and mixed-use neighborhood where people​
​regularly pass through the area. The solid fence provides separation between this public​
​activity and our private residential space. Retaining the existing five-foot height​
​preserves a more substantial privacy screen and visible boundary than a four-foot​
​replacement would provide.​

​We are two older women and visible members of the LGBTQ community, and we​
​proudly display a pride flag at our home. The possibility of discriminatory harassment or​
​targeted hostility contributes to our concern for personal safety. The existing fence​
​provides reassurance and helps us feel secure and comfortable at home. We seek to​
​preserve this established protection.​

​1​



​Traci and Dani Clever Beaumont​
​30 Salem Street, Land Use Application, Front-Yard Setback Variance for Five-Foot Fence​
​September 19, 2026​​(Revised September 29, 2026)​

​Relocating the affected portions of the fence to meet the applicable five-foot setback​
​from the property line is not practicable throughout the front-yard area. The space​
​available among the property line, house, driveway, sliding gate, established​
​landscaping, gas meter, and enclosed outdoor areas varies along the frontage and​
​adjoining side fence runs. Retaining the current fence alignment preserves the​
​established relationship among these features and the use of the enclosed residential​
​space.​

​1. The Variance Will Not Be Contrary to the Public Interest​

​The proposal is limited to replacing the affected portions of the existing fence within the​
​front-yard area at their current height and location. It would maintain the established​
​separation between private residential space and the public sidewalk without increasing​
​the fence’s height, extending its footprint, or changing the residential use of the property.​

​The replacement would retain the existing driveway opening, the fence’s current​
​relationship to the public sidewalk, and the existing connections between the frontage​
​fence and the adjoining side fence runs. No change to the driveway access or existing​
​fence alignment is proposed. The limited setback relief requested would therefore​
​preserve, rather than materially alter, the established conditions within the front-yard​
​area.​

​2. The Spirit of the Ordinance Will Be Observed​

​The requested relief is limited to permitting the existing five-foot fence within the​
​front-yard area to remain in its established alignment. A like-for-like wooden​
​replacement of substantially the same height, location, material, and design would​
​preserve the existing appearance of the frontage and its relationship to the home,​
​landscaping, and adjoining fence runs.​

​Preserving this established residential boundary is consistent with the Ordinance’s​
​purposes of protecting health, safety, general welfare, and neighborhood character. The​
​proposal maintains the existing enclosure and access arrangement while permitting​
​replacement of an aging wooden fence with a sound cedar fence.​

​3. Substantial Justice Will Be Done​

​Reducing the affected portions of the replacement fence to four feet would eliminate the​
​need for setback relief, but it would also reduce the privacy and sense of security that​
​the existing fence provides. Relocating the five-foot fence segments within the​

​2​



​Traci and Dani Clever Beaumont​
​30 Salem Street, Land Use Application, Front-Yard Setback Variance for Five-Foot Fence​
​September 19, 2026​​(Revised September 29, 2026)​

​front-yard area to meet the applicable setback would conflict with the constrained​
​physical arrangement of portions of the property, require changes to existing features​
​and fence connections, and compromise usable enclosed space.​

​Allowing the affected portions of the five-foot replacement fence to remain in their​
​existing alignment throughout the front-yard area would preserve these residential​
​benefits while maintaining the established dimensions and appearance of the enclosure.​
​The loss to the property owners from reducing or relocating the affected fence​
​segments would outweigh any public benefit obtained by requiring those changes under​
​the particular conditions of this property.​

​4. The Values of Surrounding Properties Will Not Be Diminished​

​The proposed replacement would retain the existing fence’s height, location, material,​
​and general design. It would not create a larger enclosure, increase the extent of the​
​dimensional relief, or introduce a different property use.​

​The proposal would replace an aging wooden fence with a sound cedar fence while​
​preserving an established feature of the streetscape. The replacement would maintain​
​the appearance and function of the existing residential boundary, and there is no reason​
​to expect that it would diminish the values of surrounding properties.​

​5. Literal Enforcement Would Result in Unnecessary Hardship​

​The space available between the property boundary and the existing house, gas meter,​
​driveway, sliding gate, landscaping, and enclosed outdoor areas varies throughout the​
​front-yard area. The varying depth and constrained physical arrangement of the​
​front-yard area constitute special conditions of this property. These conditions make it​
​impracticable to establish a continuous and uniform fence alignment meeting the​
​applicable five-foot setback without conflicting with existing features, disrupting the​
​connections among the fence segments, or compromising usable enclosed space.​

​The sliding gate illustrates one such conflict. Its operating assembly includes two​
​substantial galvanized steel posts embedded in the ground and associated hardware.​
​Relocating this assembly would involve substantial work and could affect the paved​
​driveway. The setback presents additional constraints elsewhere within the front-yard​
​area, including where the frontage fence connects with the adjoining side fence runs.​
​Retaining the existing fence alignment preserves the established enclosure, functioning​
​gate, and use of the residential space.​

​3​



​Traci and Dani Clever Beaumont​
​30 Salem Street, Land Use Application, Front-Yard Setback Variance for Five-Foot Fence​
​September 19, 2026​​(Revised September 29, 2026)​

​These conditions must be considered together when applying the front-yard​
​requirement to this property. Reducing the affected portions of the fence to four feet​
​would diminish their established privacy and protective functions. Relocating the​
​five-foot fence segments within the front-yard area to meet the applicable setback would​
​disrupt the property’s existing physical arrangement and reduce usable enclosed space.​
​Given these special property conditions and the limited scope of the proposed​
​replacement, no fair and substantial relationship exists between the general public​
​purposes of the setback requirement and requiring the existing fence arrangement​
​within the front-yard area to be altered at this property.​

​Replacing the affected portions of the existing residential fence like-for-like at the same​
​five-foot height and location is a reasonable proposal. The requested variance would​
​preserve the established enclosure and its residential function while limiting the relief to​
​the portions of the five-foot fence located within the front-yard area, as depicted on the​
​revised variance plan.​

​4​
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​Image illustrating the general style of the 5-foot high cedar colonial replacement fence that​
​would be installed.​

​Our property frontage depicting existing 5-foot cedar fence and sliding gate.​

​4​



​Our property frontage depicting existing 5-foot cedar fence and sliding gate.​

​Existing 5-Foot cedar fence along our property frontage on the right side of our driveway.​

​5​



​Existing 5-Foot cedar fence along our property frontage on the left side of our house.​

​Steel​​sliding gate operating assembly for 5-foot cedar wooden gate.​

​6​
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III. NEW BUSINESS 

D. The request of Path Lab Inc C/O Labcorp (Owner), and Lilia Madden, PLLC 
(Applicant), for property located at 230 Lafayette Road, Unit 11D whereas relief is 
needed to allow a medical office which requires the following: 1) Variance from 
Section 10.440 Use #6.20 to allow a medical office where the use is not allowed. 
Said property is located on Assessor Map 151 Lot 6-D11 and lies within the General 
Residence A (GRA) District. (LU-26-121) 

Existing & Proposed Conditions 
 Existing Proposed Permitted 

/ Required 
 

Land Use:  Commercial *Establish a medical 
office 

Primarily 
residential 

 

Estimated Age of 
Structure: 

1969 Relief request(s) shown in red. 
 

*Medical offices are not permitted in the GRA District 

Other Permits/Approvals Required 
• Building Permit (Tenant Fit Up) 
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Neighborhood Context  

 
 

 

Aerial Map 

Zoning Map 
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Previous Board of Adjustment Actions 
March 28, 1967 – The Board granted the request for the construction of a professional 

office building to include 8 professional office, a central pharmaceutical dispensary 
and clinical laboratory with the following stipulations: 

1. Chains will be put across the entrance and exit upon closing; 
2. The exit which is on Monroe St end of the proposed plan be eliminated and 

in its place greenery and shrubbery be placed on that particular corner; 
3. Said shrubbery be at least 6 feet high, that an old tree presently on the 

property be removed and such shrubbery be placed along the back lot line; 
and  

4. There will be no access and/or egress way allowed on South St and that 
such way be no more than 35 feet wide and no nearer than 40 feet from 
the Monroe St property lines. 

February 26, 1985 – The Board considered the administrative appeal from the Building 
Inspectors decision that the applicant’s proposed use does not constitute a 
professional office in a building where only professional offices are allowed. The 
Board voted that the Building Inspector’s decision be upheld. 

July 15, 2003 – The Board granted the following request: 1) Variance from Article II, 
Section 10-206 to allow Unit D12 to be used as a business office by Career Profiles 
(medical and general executive search company) in a district where such use was not 
allowed, and 2) Variance from Article XII, Section 10-1204 Table 15 to eliminate 1 
required parking space for the proposed use where 246 parking spaces are provided 
onsite. 

September 17, 2024 – The Board granted the request to establish a medical office in 
units 10 A and 10 B which require the following: 1) Variance from Section 10.440 Use 
#6.20 to allow a medical office use where it is not allowed. 

 

Planning Department Comments 
The applicant is proposing to establish a medical office in the existing building. The existing 
use in unit 11D is a clinical laboratory. 

Variance Review Criteria 
This application must meet all five of the statutory tests for a variance (see Section 10.233 
of the Zoning Ordinance): 

1. Granting the variance would not be contrary to the public interest. 
2. Granting the variance would observe the spirit of the Ordinance. 
3. Granting the variance would do substantial justice. 
4. Granting the variance would not diminish the values of surrounding properties. 
5. The “unnecessary hardship” test: 

(a) The property has special conditions that distinguish it from other properties in the area. 
AND 
(b) Owing to these special conditions, a fair and substantial relationship does not exist 

between the general public purposes of the Ordinance provision and the specific 
application of that provision to the property; and the proposed use is a reasonable one. 
OR 
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Owing to these special conditions, the property cannot be reasonably used in strict 
conformance with the Ordinance, and a variance is therefore necessary to enable a 
reasonable use of it. 

10.235 Certain Representations Deemed Conditions 

Representations made at public hearings or materials submitted to the Board by an 
applicant for a special exception or variance concerning features of proposed buildings, 
structures, parking or uses which are subject to regulations pursuant to Subsection 10.232 
or 10.233 shall be deemed conditions upon such special exception or variance. 
 



Lilia Madden, PLLC 
96 Osprey Drive 
Portsmouth, NH 03801 
 
September 18, 2026 
 
Zoning Board of Adjustment  
1 Junkins Avenue 
Portsmouth, NH 03801 
 
Subject: Request for Medical Office Variance 
 
Dear Members of the Portsmouth Zoning Board of Adjustment,  
 
I am respectfully requesting a variance to permit a medical office use for Unit 11D at 230 
Lafayette Road in Portsmouth. 
 
As communicated by the City, the property is located in the GRA District and the building is 
approved for professional office use, while my proposed use as a mental-health therapist is 
classified as a medical office and therefore requires a variance. The longtime owner of the 
condominium unit, Path Lab Incorporated (Labcorp), used the space for many decades as a 
clinical laboratory, providing in-person services to patients.  
 
The proposed use is to provide psychotherapy as a Licensed Independent Clinical Social 
Worker (LICSW), conducted by appointment, in an office setting. There will be no expansion of 
the building or material exterior alterations. The surrounding offices in the building and broader 
professional park include numerous medical and mental-health professionals.  
 
This request for a variance is justified on the following points: 
  

1.​ Public Interest: The proposed use is a quiet, appointment-based psychotherapy practice 
and will not adversely affect the surrounding neighborhood or public. It is compatible with 
the existing professional and healthcare uses in Lafayette Professional Park, where 
other medical and mental-health professionals already practice. Allowing this use will 
maintain a consistent expectation for the buildings within the community, support the 
productive use of the existing space, and provide an additional mental-health resource to 
the community. 
 

2.​ Spirit of the Ordinance: The variance would permit a medical office use within an existing 
professional office development without changing the physical character of the property. 
The proposed use is consistent with the unit's longstanding healthcare-related history 
and the current character of the surrounding development. 
 



3.​ Substantial Justice: Granting the variance will allow the existing property to be used 
productively without imposing a meaningful burden on neighboring property owners or 
the public. The proposed use is consistent with other professional and healthcare uses 
already operating in the development. 
 

4.​ Property Values: The proposed use will not diminish surrounding property values. There 
will be no expansion of the building or material alteration to its exterior, and the 
anticipated interior improvements will enhance the condition and functionality of the 
existing unit. 
 

5.​ Unnecessary Hardship: Literal enforcement of the professional-office restriction would 
restrict this particular unit from being used for a quiet, appointment-based professional 
practice despite its longstanding healthcare-related history and the established presence 
of medical and mental-health professionals throughout the surrounding development. 
The requested variance would allow the existing unit to continue serving as a 
professional space in a manner consistent with its history, physical character, and 
surrounding uses. 

 
For these reasons, I respectfully believe that the requested variance satisfies all five criteria and 
ask that the Board approve the application. 
 
Thank you for your consideration. 
​
Sincerely, 
 
Lilia Madden - Lilia Madden, PLLC  





 
 



PPAB 14329408v1 

OWNER AUTHORIZATION 

 

To the City of Portsmouth, New Hampshire: 

Path Lab Incorporated, a New Hampshire corporation (“Owner”), as owner of the real property 
commonly known as 230 Lafayette Road, Unit 11D, Portsmouth, New Hampshire (the 
“Property”), hereby authorizes Lilia Madden, PLLC, a New Hampshire professional limited 
liability company, which is the purchaser under that certain Purchase and Sale Agreement dated 
August 24, 2026, concerning the Property (the “Buyer”), and Buyer’s employees, agents, 
consultants, attorneys, and other representatives, to act on Owner’s behalf solely for the following 
limited purposes: 

• Preparing, signing, submitting, and pursuing an application for a variance concerning the 
Property before the City of Portsmouth (“City”), including the Zoning Board of 
Adjustment; and 

• Communicating with City staff and boards, submitting supporting materials, attending 
meetings and hearings, and taking other actions reasonably necessary to process such 
application. 

This authorization is provided solely to establish Buyer’s authority to submit and pursue the 
foregoing variance application. It does not authorize Buyer to convey, encumber, alter, or 
otherwise bind the Property or Owner, and it does not obligate Owner to incur any cost or expense. 
Any approval obtained through an application pursued under this authorization shall not obligate 
Owner to implement any condition or perform any approved work. 

This authorization is effective as of the date below and shall automatically terminate upon the 
termination or expiration of the Purchase and Sale Agreement, unless Owner earlier revokes it in 
writing. The City may rely on this authorization until it receives written notice of its termination 
or revocation from Owner. 

IN WITNESS WHEREOF, Owner has executed this Owner Authorization as of the date set forth 
below. 

 

OWNER:  

PATH LAB INCORPORATED, a New 
Hampshire corporation 

 

 

By: _______________________________ 
Name: Julie Schoenagel 

 

Title: Executive Director, Global Real Estate  
 
Date: __________ 

 

 
09/21/2026

Kinga32
ABK LEGAL STAMP
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III. NEW BUSINESS 

E. The request of Colbea Enterprises LLC (Owner), for property located at 1980 
Woodbury Avenue whereas relief is needed for signage which requires the 
following: 1) Variance from Section 10.1251.10 to allow for aggregate sign area 
greater than the maximum of 1.5’ per linear foot of the building frontage 
establishment; and 2) Variance from Section 10.1252.40 to allow illumination of 
lightbars as canopy sign background distinguished only by color stripes. Said 
property is located on Assessor Map 239 Lot 11 and lies within the Gateway 
Corridor (G1) District. (LU-25-163) 

Existing & Proposed Conditions 

 Existing Proposed Permitted / 
Required 

 

Land Use:  Gas 
Station/Convenience 
Store 

*Add illuminated 
signage to canopy 

Primarily 
Commercial 

 

Aggregate Sign 
Area (sq. ft. per 
linear foot of bldg. 
frontage) 

135.75 (Without 
canopy band) 

789.39 240 
(1.5/linear 
foot) 

max. 

Estimated Age of 
Structure: 

2026 Variance request(s) shown in red. 
 

*  

Other Permits/Approvals Required 

 Sign Permit 
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Neighborhood Context  

 
 

 

Aerial Map 

Zoning Map 
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Previous Board of Adjustment Actions 

July 18, 1995 – 1) A Special Exception as allowed in Article II, Section 10-206(17) to 
construct an entire new gasoline service station facility with a 40’ x 45’ convenience 
store, a 36’ x 175.85’ canopy and a 10’ x 24’ storage building, and 2) a Variance from 
Article II, Section 10-302 to allow the canopy: a) a 67.3’ front yard where 70’ is the 
minimum required, b) a 14.3’ right side yard where the minimum is 30’, and; c) a 9.2’ 
left yard where the minimum is 30’, 3) a Variance from Article II, Section 10-402(1) to 
allow the storage building a 6’ rear yard where 10’ is the minimum required, 4) a 
Variance from Article II, Section 10-206 to allow the outdoor storage of two 1000 
gallon propane tanks where such use is not allowed, and; 5) a Variance from Article 
IX, Section 10-901 to allow: a) a 72.3 s.f. freestanding sign at the corner of Gosling 
Road and Woodbury Avenue with a 10’ setback where 35’ is required, and; b) a 72.3 
s.f. freestanding sign abutting Gosling Road on the right side of the property with 0’ 
front and 25’± side yards where 35’ is the minimum required.  

 
The Board voted to grant the request for a Special Exception and Variances #2 and 
#3 as advertised and presented. The Board voted to grant the request for Variance 
#5 with the stipulation:  

1. That the 72.3 s.f. freestanding sign abutting Gosling Road on the right of 
the property be maintained with a 5’ front yard rather than a 0’ front yard.  

The Board voted to deny the request for Variance #4 as advertised and presented. 
 
April 22, 2025 – The board voted to grant a Special Exception from Section 10.440, Use 

#8.122 to allow a convenience goods 2 use with 24 hours per day operation 
 
July 15, 2025 - 1) Variance from Section 10.5B33.20 to allow for a front lot line build out 

of 0% where a minimum of 75% is required for a commercial building; 2) Variance 
from Section 10.5B34.60 to allow for a front setback from the lot line of 27 feet on 
Woodbury Avenue and 53.5 feet on Gosling Road where a maximum of 20 feet is 
required; 3) Variance from Section 10.5B83.10 to allow for parking spaces to be 
located between the principal building and the street; 4) Variance from Section 
10.835.31 to allow outdoor service facilities to be located within 34.5 feet and 40.5 of 
a lot line where 50 feet is required; 5) Variance from Section 10.835.32 to allow for 
drive-through lanes, bypass lanes and stacking lanes to be located within 13 feet of 
the property line where 30 feet is required; 6) Variance from  Section 10.843.33 to 
allow for pump islands to be located within 34.5 feet of the lot lines where 40 feet is 
required; 7) Variance from Section 10.1251.10 to allow for an aggregate sign area of 
309 s.f. where a maximum of 223.5 s.f. is allowed; 8) Variance from Section 
10.1251.20 to allow a 134 s.f. freestanding sign where a maximum of 100 s.f. is 
allowed; and 9) Variance from Section 10.1253.10 to allow for a freestanding sign at 
a height of 26.5 feet where a maximum of 20 feet is allowed.  Said property is shown 
on Assessor Map 239 Lot 11 and lies within the Gateway Corridor (G1) District.   

 
The Board voted to grant Variances 1, 2, 3, and 6 as presented and advertised only.  
The Board voted to deny Variances 4 and 5 as presented and advertised, because 
the request was not consistent with the spirit of the ordinance and failed to meet the 
hardship criterion.  
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The Board voted to deny Variances 7, 8, and 9 as presented and advertised, 
because the special conditions of the property don't support the variances, so it failed 
the hardship criterion. 
 

February 18, 2026 – The Board granted the application for the property located at 1980 
Woodbury Avenue whereas relief is needed to demolish and redevelop an existing 
gas station and convenience store which requires the following: 1) Special Exception 
from Section 10.440, Use #8.122 to allow a convenience goods 2 use with 24 hours 
per day operation; 2) Variance from Section 10.5B33.20 to allow for a front lot line 
build out of 0% where a minimum of 75% is required for a commercial building; 3) 
Variance from Section 10.5B34.60 to allow for a front setback from the lot line of 27 
feet on Woodbury Avenue and 36.5 feet on Gosling Road where a maximum of 20 
feet is required; 4) Variance from Section 10.5B83.10 to allow for parking spaces to 
be located between the principal building and the street; and 5) Variance from 
Section 10.843.33 to allow for pump islands to be located within 37 feet of the lot 
lines where 40 feet is required.  

Planning Department Comments 

The applicant is proposing to increase the amount of signage on the property by means of a 
lighting band around the canopy. Section 10.1252.40 outlines that all illuminated area shall 
be included in the sign area of a canopy sign. It provides an exception for non-illuminated 
areas that are distinguished from the background only by color stripes. The applicants 
request for relief is for the illuminated band along the background color stripes to be 
excluded from the sign area of the canopy sign. Staff advertised this project in the same way 
other gas station canopy signs have been advertised in the past.  
 
For the Boards reference, section 10.1252.40 has been provided below. 

10.1252.40 The sign area of a canopy sign shall include all text and symbols, 
whether or not illuminated, and all illuminated areas; but shall not include non-
illuminated areas that are distinguished from the background only by color stripes 

 
The applicant also requested relief from the following Sections of the Sign ordinance in two 
separate submissions, out of an abundance of caution: 
 
Section 10.1251.10 – maximum aggregate sign area of 1.5 linear foot of building frontage 
per establishment. 
 
Section 10.1251.20 – maximum sign area of 20 SF per canopy sign.  
 
Staff notes that relief from these two sections of the Ordinance is unnecessary if the 
requested relief from 10.1252.40 is granted, as the illuminated color band will not count 
towards the canopy sign area. If the Board does not grant the variance from 10.1252.40, 
staff recommends the public hearing is continued to the November BOA meeting to allow for 
proper notice of both 10.1251.10 and 10.1251.20 and consideration of this separate 
submission.  
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Variance Review Criteria 

This application must meet all five of the statutory tests for a variance (see Section 10.233 
of the Zoning Ordinance): 

1. Granting the variance would not be contrary to the public interest. 
2. Granting the variance would observe the spirit of the Ordinance. 
3. Granting the variance would do substantial justice. 
4. Granting the variance would not diminish the values of surrounding properties. 
5. The “unnecessary hardship” test: 

(a) The property has special conditions that distinguish it from other properties in the area. 
AND 
(b) Owing to these special conditions, a fair and substantial relationship does not exist 

between the general public purposes of the Ordinance provision and the specific 
application of that provision to the property; and the proposed use is a reasonable one. 
OR 
Owing to these special conditions, the property cannot be reasonably used in strict 
conformance with the Ordinance, and a variance is therefore necessary to enable a 
reasonable use of it. 
 

10.235 Certain Representations Deemed Conditions 

Representations made at public hearings or materials submitted to the Board by an 
applicant for a special exception or variance concerning features of proposed buildings, 
structures, parking or uses which are subject to regulations pursuant to Subsection 10.232 
or 10.233 shall be deemed conditions upon such special exception or variance. 
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VARIANCE #2 from PZO 10.1251.10 and PZO Section 10.1252.40 

Relief Requested 

The Applicant (Colbea, LLC) request a variance from the Portsmouth Zoning Ordinance 

(“PZO”) Section PZO 10.1251.10, to allow for a greater aggregate sign area than the maximum 

area of 1.5’ per linear foot of the building frontage per establishment (Sign District #5).   Under 

the PZO, 240 Square Feet (“SF”) is allowed and the Applicant requests relief to allow for an 

aggregate sign area of 789.39 SF.  

Acknowledging that the requested square footage seems quite high, the number is, 

nonetheless, deceiving for the reasons that follow and is being requested out of an abundance of 

caution.   

The amount of requested square footage is due to calculating ‘light spillage’ from the 

colored areas of the Canopy Sign Area.  Stated more particularly below, the light spillage will 

likely be less than what is being requested, however, it is nearly impossible to calculate the 

square footage when the 1” LED Red/Yellow Stripe (“Stripe(s)”) is illuminated.  Illuminating the 

Stripes is the impetus for this request.  If the calculation were only based on the size of the 1” 

Stripe, the sign would otherwise comply with the PZO.  

In fact, if the Applicant were to exclude the Stripe all together but calculate the aggregate 

signage of the pectens and, all other signage for the Property, the total aggregate signage would 

135.75 SF, which is well below the allowed 240 SF.   

Property Background/Facts 

The Applicant is the owner of 90 Gosling Road (formerly 1980 Woodbury Avenue) in 

Portsmouth, NH, which is sometimes referred to as Tax Map 239, Lot 11 (the “Property”).   
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The Property is zoned Gateway Corridor (“G1” (a Mixed Residential District)) and sits right 

on the border of Portsmouth and Newington, NH.   

The Applicant has secured all permitting to begin construction of its own brand of fueling 

station, Season’s Corner Market.    

The Property is a corner lot with ingress/egress along both Gosling Road, as well as 

Woodbury Avenue. 

Current Approved Sign Permit 

The Applicant has secured a sign permit that is allowed under the PZO, however, for reasons 

stated below the approved signage is far larger and more intensive than what the Applicant 

would prefer and, consequently, the PZO permits the ‘larger’ ask but does not permit the 

preferred smaller ask.  

Currently, the approved permit (Permit attached as Exhibit “A”) allows the Applicant to 

have a Canopy sign that nets 142.75 SF that counts towards the total aggregate sign area for the 

Property.  

The approved sign permit, includes 4 Pectens, as well as a total of 4 separate illuminated 

Stripes.  See Exhibit “B” (Sign Plan as currently allowed).  The Stripes are ‘broken up’ in order 

to comply with PZO’s aggregate sign area requirement of a maximum of 240 SF.  Likewise, to 

fill in the space between said breaks, additional Pectens were added (totaling 4), which also 

comply with the PZO.   

The Applicant would prefer to have a longer contiguous Stripe, as well as only 2 Pectens.  

Thus, a less intensive sign.  See Exhibit “C” (Sign Plan as proposed). 
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However, if the Stripe were permitted as the Applicant desires, the longest band would be 

460.74 SF and the shorter band would be 192.90 SF, thus increasing the aggregate sign area to 

789.39 SF1 – even though this alternative plan equals 2 Pectens with 2 longer Stripes v. 4 Pectens 

with 4 broken up Stripes.   

Furthermore, relief is also needed relative to the illuminated area as per PZO Section 

10.1252.40 (Canopy Sign Area).  The Stripe is illuminated and, thus, the City considers it part of 

the aggregate sign area.  See Exhibit “D” (Example of sign at night).  

Illumination is understandably difficult to measure.  The Applicant has added a dimmer in an 

effort to reduce light ‘spillage.’  However, it is near impossible to measure the size – or the 

square footage – of ambient light and its spillage.  Indeed, even as a layperson understands that 

light spillage is impacted by so many exterior factors such as cloud cover, sun/moon light, other 

signage light in the vicinity, street lights, etc.   

Thus, the Applicant is requesting relief from having PZO Section 10.1252.40’s provisions 

relative to “illuminated areas” being counted against any of the Canopy Sign Area’s size 

calculations.          

Variance Criteria 

Portsmouth Zoning Ordinance (“PZO”) Sections 

PZO 10.1251.10 and PZO Section 10.1252.40 

 

1. Granting the variance would not be contrary to the public interest because:  

 
1 This figure is conservatively based on calculating the entire face of the Fascia Board when illuminated.  
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The standard for prongs one and two of the variance criteria is whether the requested relief, if 

granted, will alter the essential character of the neighborhood or negatively impact the health, 

welfare, and safety of the surrounding area and mere conflict with the terms of the ordinance 

is insufficient as all variance requests are somewhat averse to an ordinance, hence why the relief 

is sought in the first instance.  Harborside Associates, L.P. v. Parade Residence Hotel, LLC, 162 

N.H. 508 (2011). 

Furthermore, it important to note that prong 1 is in the negative.  That is to say that it does 

not require the Applicant to prove that the proposed use is IN the public interest, but only to 

prove that it is NOT CONTRARY TO the public interest. 

Here, the immediate ask is to allow for a maximum aggregate sign area of 789.39 SF feet 

where 240 SF is allowed. 

The surrounding area contains many commercial properties and, likewise, many signs.  The 

proposed project contains within it several businesses such as the co-brand food/beverage 

service, fuel pumps, and a convenience store.   

The proposed sign is the Applicant’s standard sign.     

The proposed sign will be appropriate for the Zone and it will not alter the overall esthetic of 

the area since the area is commercial.  Moreover, the proposed sign herein will be a less 

intensive use than what is already permitted.  See Exhibit “A.”  

Consequently, there is no reason to believe that by granting this variance it would alter the 

essential character of the neighborhood since a fueling station/convenience store has been in 

place for so many years and there are many large signs in the area. 

Similarly, given that the same use has been active on this Property for so many years there is 

no reason to suspect or to conclude that an approval would negatively impact the health, welfare, 



 

5 
 

and safety of the surrounding area.  Indeed, there is simply no evidence to point to that would 

suggest the public is at any risk.   

Moreover, this ask is only in mere conflict with the PZO.   

 

2. If the variance were granted, the spirit of the ordinance would be observed because:  

As a matter of law, the analysis for both prongs one and two of the Variance criteria are the 

same.  As such, the Applicant incorporates and repeats the narrative of Prong 1 (above) and 

reiterates the same for Prong 2.  Harborside Associates, L.P. v. Parade Residence Hotel, LLC, 

162 N.H. 508 (2011). 

 

3. Granting the variance would do substantial justice because: 

Perhaps the only guiding rule [on this standard] is that any loss to the individual that is not 

outweighed by a gain to the general public is an injustice.  Malachy Glen Assocs. v. Town of 

Chichester, 155 N.H. 102, 109 (2007).     

Here, the loss to the Applicant in not approving this variance would far outweigh any benefit 

to the general public.   

The ask here results in a slightly larger Canopy Sign Area that, likewise, adds to the overall 

aggregate sign area – despite that the proposal is more subdued than what is approved.  

The proposed Canopy Sign will help bring in customers to the Property and it will not 

obstruct any views and/or sightlines. 

If denied, the public gains nothing, as this Proposal will be less intensive than what is already 

permitted. 
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4. If the variance were granted, the values of the surrounding properties would not be 

diminished because: 

The surrounding area is zoned to allow for the fueling station and there has been a 

convenience store in site for decades and, moreover, there is another convenience store/fueling 

station directly across the street on the Newington side of Gosling Road.  As such, this is an 

appropriate use for the area.  

Very plainly, there is no evidence to suggest that granting this relief would negatively impact 

the surrounding property values.   

 

5. Unnecessary Hardship:  

“Hardship,” under NH RSA 674:33, I (b) (1) (A) and (B) is a straight forward three step 

analyses; 

a. What are the special conditions of the property, if any; 

b. ‘No fair and substantial relationship exists between the general public purposes of 

the ordinance provision and the specific application of that provision to the 

property,’ which can be said another way that if the variance is granted would 

it unreasonably frustrate the purpose ordinance; and, 

c. Is the proposed use reasonable?  

First, the special conditions (a) are satisfied due to the small size of the Property and the use 

that has historically existed at this location for decades.  

The Property is a corner lot that is well suited for the in/out traffic that is inherit of a fueling 

station/convenience store.  
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What is being proposed is less intensive than what the Applicant is already permitted to do 

and furthermore, there is no objective manner to measure the ambient light from the illuminated 

Stripe.  As such, the PZO’s objective measurement requirement as to illuminated areas resulting 

in light spillage, in essence, becomes the hardship.    

To the extent that any residential areas will be impacted by the Proposal there is already 

adequate screening.  This Property is quite literally the Gateway from Newington into 

Portsmouth and is surrounded by several other commercial properties that would be expected to 

be in the vicinity of a fueling station.  

Next is (b), whether “[n]o fair and substantial relationship exists between the general public 

purposes of the ordinance provision and the specific application of that provision to the 

property.”  See NH RSA 674:33, et seq.  Or, again, if the variance is granted will it 

unreasonably frustrate the purpose of the PZO. 

The purpose and goals of the applicable ordinance is to ensure that signage does not get too 

large, too many, too unsightly, or cause any too many distractions. 

Here, recognizing that a request for 789.39 SF would appear to be a large ask, the extra 

square footage, the signage will not be abnormally large in comparison to many signs in the area.  

Furthermore, the proposal will appear smaller than what is approved even if the technical SF 

measures greater than what is allowed.  We contend the sign will be attractive as the Applicant 

has several similar businesses located throughout New England.   

Overall, we contend that what the Applicant is asking for with respect to this relief will not 

unreasonably frustrate the purpose of the PZO and is, indeed, appropriate for a fueling station.  
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Lastly (c), the proposed use for the Property is for a fueling station and the applicable Zone 

allows for that use and, to the extent further relief is needed for the convenience store piece, such 

a use has been present for so long that the proposed use is reasonable. 
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VARIANCE #1 from PZO 10.1252.20 and PZO Section 10.1252.40 

 

Relief Requested 

The Applicant (Colbea, LLC) request a variance from the Portsmouth Zoning Ordinance 

(“PZO”) Section 10.1252.20, to allow for a greater aggregate Canopy sign area than 20 Square 

Feet (SF), where the PZO limits the square footage of a Canopy sign area in (Sign District #5) to 

20 SF.    

Relief is also need from PZO Section 10.1252.40, which defines the sign area of a 

canopy sign to “…include all text and symbols, whether or not illuminated, and all illuminated 

areas; but shall not include non-illuminated areas that are distinguished from the background 

only by color stripes.” (emphasis added).  

Property Background/Facts 

The Applicant is the owner of 90 Gosling Road (formerly 1980 Woodbury Avenue) in 

Portsmouth, NH, which is sometimes referred to as Tax Map 239, Lot 11 (the “Property”).   

The Property is zoned Gateway Corridor (“G1” (a Mixed Residential District)) and sits right 

on the border of Portsmouth and Newington, NH.   

The Applicant has secured all permitting to begin construction of its own brand of fueling 

station, Season’s Corner Market.    

The Property is a corner lot with ingress/egress along both Gosling Road, as well as 

Woodbury Avenue. 

Current Approved Sign Permit 
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The Applicant has secured a sign permit that is allowed under the PZO, however, for reasons 

stated below the approved signage is far larger and more intensive than what the Applicant 

would prefer and, consequently, the PZO permits the ‘larger’ ask but does not permit the 

preferred smaller ask.  

Currently, the approved permit (Permit attached as Exhibit “A”) allows the Applicant to 

have a Canopy sign with: 

- Four (4) Internally Illuminated 37.38" (H) x 34.76" (W) “Pecten Sign” “Shell Logo” (9.1 

SF) (Total of 4= 36.4SF) 

- Two (2) Internally Illuminated 3” (H) x 70’ 1” (W) Red/Yellow Stripes (17.52 SF) 

(Total of 2 = 35.04 SF) 

- Two (2) Internally Illuminated 3” (H) x 40’ 1” (W) (3.34 SF) (Total of 2 = 6.68 SF) 

 In sum, the terms of the above sign permit, as applied to the Canopy sign, include 4 Pectens, 

as well as a total of 4 separate illuminated Red/Yellow Stripes (“Stripe(s)”).  See Exhibit “B” 

(Sign Plan as currently allowed).  The Stripes are ‘broken up’ in order to comply with PZO’s 

requirement of a maximum of 20 SF – as each Stripe is less than 20 SF.  Likewise, to fill in the 

space between said breaks, additional Pectens were added (totaling 4), which also comply with 

the PZO.   

The Applicant would prefer to have a longer contiguous Stripe, as well as only 2 Pectens.  

Thus, a less intensive and seemingly smaller sign.  See Exhibit “C” (Sign Plan as proposed). 

However, if the Stripe were permitted as the Applicant desires, the longest band would be 

460.74 SF and the shorter band would be 192.90 SF, thus exceeding the required 20 SF – even 
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though this alternative plan equals 2 Pectens with 2 longer Stipes v. 4 Pectens with 4 broken up 

Stripes.   

Furthermore, relief is also needed relative to the illuminated area as per PZO Section 

10.1252.40 (Canopy Sign Area).  The Stripe is illuminated and, thus, the City considers it part of 

the Canopy Sign Area.  See Exhibit “D” (Example of sign at night).  

Illumination is understandably difficult to measure.  The Applicant has added a dimmer in an 

effort to reduce light ‘spillage.’  However, it is near impossible to measure the size – or the 

square footage – of ambient light and its spillage.  Indeed, even as a layperson understands that 

light spillage is impacted by so many exterior factors such as cloud cover, sun/moon light, other 

signage light in the vicinity, street lights, etc.   

Thus, the Applicant is requesting relief from having PZO Section 10.1252.40’s provisions 

relative to “illuminated areas” being counted against any of the Canopy Sign Area’s size 

calculations.      

Variance Criteria 

Portsmouth Zoning Ordinance (“PZO”) Sections 

 PZO 10.1252.20 and PZO Section 10.1252.40 

 

1. Granting the variance would not be contrary to the public interest because:  

The standard for prongs one and two of the variance criteria is whether the requested relief, if 

granted, will alter the essential character of the neighborhood or negatively impact the health, 

welfare, and safety of the surrounding area and mere conflict with the terms of the ordinance 

is insufficient as all variance requests are somewhat averse to an ordinance, hence why the relief 
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is sought in the first instance.  Harborside Associates, L.P. v. Parade Residence Hotel, LLC, 162 

N.H. 508 (2011). 

Furthermore, it important to note that prong 1 is in the negative.  That is to say that it does 

not require the Applicant to prove that the proposed use is IN the public interest, but only to 

prove that it is NOT CONTRARY TO the public interest. 

Here, the immediate ask is to allow for the Canopy Sign Area, specifically, the Stripe to 

exceed the allowable 20 SF.  Furthermore, to waive PZO Section 10.1252.40’s provisions 

relative to “illuminated areas” as being counted against any of the Stripe’s size calculations 

because there is no way to accurately measure ambient light against a square footage requirement 

as to the applicable area.  Again, the net result if relief is granted, is a less intensive sign. 

The surrounding area contains many commercial properties and, likewise, many signs.  The 

proposed project contains within it several businesses such as the co-brand food/beverage 

service, fuel pumps, and a convenience store.   

The proposed signage is the Applicant’s standard sign.     

The proposed sign will be appropriate for the Zone and it will not alter the overall esthetic of 

the area since the area is commercial.  Moreover, the proposed sign herein will be a less 

intensive use than what is already permitted.  See Exhibit “A” and Exhibit “B.”  

Consequently, there is no reason to believe that by granting this variance it would alter the 

essential character of the neighborhood since a fueling station/convenience store has been in 

place for so many years and there are many commercial signs in the area. 

Similarly, given that the same use has been active on this Property for so many years there is 

no reason to suspect or to conclude that an approval would negatively impact the health, welfare, 
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and safety of the surrounding area.  Indeed, there is simply no evidence to point to that would 

suggest the public is at any risk.   

Moreover, this ask is only in mere conflict with the PZO.   

 

2. If the variance were granted, the spirit of the ordinance would be observed because:  

As a matter of law, the analysis for both prongs one and two of the Variance criteria are the 

same.  As such, the Applicant incorporates and repeats the narrative of Prong 1 (above) and 

reiterates the same for Prong 2.  Harborside Associates, L.P. v. Parade Residence Hotel, LLC, 

162 N.H. 508 (2011). 

 

3. Granting the variance would do substantial justice because: 

Perhaps the only guiding rule [on this standard] is that any loss to the individual that is not 

outweighed by a gain to the general public is an injustice.  Malachy Glen Assocs. v. Town of 

Chichester, 155 N.H. 102, 109 (2007).     

Here, the loss to the Applicant in not approving this variance would far outweigh any benefit 

to the general public.   

The ask here is fairly minimal – to allow for a slightly larger Canopy Sign Area – despite that 

the proposal is more subdued than what is approved.  

The proposed Canopy Sign will help bring in customers to the Property and it will not 

obstruct any views and/or sightlines. 

If denied, the public gains nothing, as this Proposal will be less intensive than what is already 

permitted. 
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4. If the variance were granted, the values of the surrounding properties would not be 

diminished because: 

The surrounding area is zoned to allow for the fueling station and there has been a 

convenience store in site for decades and, moreover, there is another convenience store/fueling 

station directly across the street on the Newington side of Gosling Road.  As such, this is an 

appropriate use for the area.  

Very plainly, there is no evidence to suggest that granting this relief would negatively impact 

the surrounding property values.   

 

5. Unnecessary Hardship:  

“Hardship,” under NH RSA 674:33, I (b) (1) (A) and (B) is a straight forward three step 

analyses; 

a. What are the special conditions of the property, if any; 

b. ‘No fair and substantial relationship exists between the general public purposes of 

the ordinance provision and the specific application of that provision to the 

property,’ which can be said another way that if the variance is granted would 

it unreasonably frustrate the purpose ordinance; and, 

c. Is the proposed use reasonable?  

First, the special conditions (a) are satisfied due to the small size of the Property and the use 

that has historically existed at this location for decades.  

The Property is a corner lot that is well suited for the in/out traffic that is inherit of a fueling 

station/convenience store.  
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What is being proposed is less intensive than what the Applicant is already permitted to do 

and furthermore, there is no objective manner to measure the ambient light from the illuminated 

Stripe.    

To the extent that any residential areas will be impacted by the Proposal there is already 

adequate screening.  This Property is quite literally the Gateway from Newington into 

Portsmouth and is surrounded by several other commercial properties that would be expected to 

be in the vicinity of a fueling station.  

Next is (b), whether “[n]o fair and substantial relationship exists between the general public 

purposes of the ordinance provision and the specific application of that provision to the 

property.”  See NH RSA 674:33, et seq.  Or, again, if the variance is granted will it 

unreasonably frustrate the purpose of the PZO. 

The purpose and goals of the applicable ordinance is to ensure that signage does not get too 

large, too many, too unsightly, or cause any too many distractions. 

Here, despite the request for extra Canopy Sign square footage, the sign will not be 

abnormally large in comparison to many signs in the area.  In fact, as has been stated, it will 

appear to be smaller with only 2 Pectens (as opposed to 4 Pectens) and the Stripe will be 

contiguous rather than broken up in 4 sections.   

Overall, we contend that what the Applicant is asking for with respect to this relief will not 

unreasonably frustrate the purpose of the PZO and is, indeed, appropriate for a fueling station.  

Lastly (c), the proposed use for the Property is for a fueling station and the applicable Zone 

allows for that use and, thus, the proposed use is reasonable. 
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